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Judge Spotlight: King County Superior
Court Chief Civil Judge Regina Cahan

By Luisa Taddeo, Betts, Patterson & Mines, P.S.

| recently had the pleasure of interviewing King
County Superior Court Chief Civil Judge Regina Cahan.
We generally spoke about the general impacts the
pandemic has had on civil practice in the King County
Superior Courts, as well as other considerations
and observations she has had since the pandemic
began. Below is a summary of our conversation and
the insight Judge Cahan has graciously provided for
our members’ benefits.

Brief background.

Judge Cahan obtained her bachelor's degree from University of
lllinois and later obtained both a master's degree in social work and
her law degree from the University of Wisconsin. She began her
legal career in a small civil rights firm in Madison, Wisconsin. She
began working with the King County Prosecuting Attorney’s Office
in 1989, where she spent nearly a decade in the criminal division
handling homicide, sex crime, and domestic violence cases. In 1999,
she transferred to the civil division, where she spent approximately
nine years working as a labor and employment law attorney for King
County. Judge Cahan was elected to the King County Superior Court
bench on October 1, 2008. She assumed the position previously
occupied by the Hon. Glenna Hall, who retired from the bench
earlier that year.

Biggest impacts to the Courts following the pandemic.

Judge Cahan was appointed as Chief Civil Judge just before the
pandemic hit, in early 2020. At the time, she did not realize the
impact COVID-19 would have on her appointment. Like all of us,
she also did not realize she would still be dealing with COVID-19
concerns!Judge Cahan explained that the most challenging impacts
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the pandemic has had on civil practice in the Courts has been that everything has changed, from how to
present to the ex parte department, filing and hearing motions, to trial. The pros and perks to impacts on
the Courts from the pandemic include: easier and more affordable access for individual's hiring lawyers;
and convenience and lower overall legal fees for parties due to the prevalence of remote proceedings.
The cons or largest challenges to the Courts following the pandemicinclude: the limit of physical space for
in-person matters. Currently, all civil proceedings are being held remotely. Due to the backlog in criminal
cases, there has been an increase in the number of judges hearing criminal matters and therefore, the
physical restraints do not allow the Courts to allow civil matters to be heard in-person, without special
permission. For motions for in-person trials, these would be made to the judge presiding over your case,
however, the lack of space is a large consideration as to why many of these motions are categorically
denied.

Is remote voir dire here to stay? It seems likely.

All voir dire is currently being done remotely, even in criminal cases. There is a proposed rule requesting
that voir dire continue remotely that is currently pending at the Supreme Court of Washington. From
Judge Cahan’s perspective and that of her colleagues on the bench, remote voir dire saves a lot of money
and jurors love it. Instead of having to come downtown and wait in the Courts all day, remote voir dire
is @ one-hour commitment where jurors fill out a questionnaire and sit on Zoom while in the comfort of
their homes. Judge Cahan also explained that preliminary results from a study being done by the Courts
is revealing that remote voir dire and jury selection leads to more jury diversity. Judge Cahan has heard
the same is true in federal district court. This was surprising to me, but it seems logical since almost
everyone these days has a smart phone with Zoom capabilities. Judge Cahan'’s advice for practitioners is
to learn how to conduct voir dire remotely by consulting with other attorneys who have done it.

Will remote trials be here to stay as well?

Judge Cahan believes that there may always be the
possibility of having bench trials proceed remotely with
the consent of the parties, whereas jury trials seem more
likely to resume in-person eventually with remote voir
dire staying in place, as long as this is adopted by the
Supreme Court of Washington.

Judge Cahan’s tips on how to have a successful remote
trial.

Independent Medical Examination

and Review Services Eractlce practice practice .and prep prep prep. Remote
trials take more preparation.” Judge Cahan could not

stress enough how important it is to prepare specifically
To schedule: not only for trial, but for doing the trial remotely. First,
800-388-2775 prepare your witnesses; they should not be appearing
PNWreferrals@examworks.com over Zoom for the first-time during trial. Second, invest
in the fancy equipment and tools necessary, such as
microphones, lights, and sufficient internet bandwidth.
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Third, it's time for attorneys to know how to share screens, highlight, zoom into exhibits, etc. Zoom is
here to stay, and the Courts are having a hard time tolerating issues with attorneys not knowing how
to use the technology. It is not their bailiffs job to help you with your technology, either. Fourth, if it is
feasible, hire a litigation consultation who will assist with digital evidence to mitigate any technology
issues. This is worth the investment because three seconds feels like ten minutes to jurors in a remote
jury trial. Fifth, work with opposing counsel to figure out exhibits and streamline issues where possible.
Judge Cahan emphasized that attorneys working together can mitigate and avoid a lot of issues with
having to move remote jurors into virtual waiting rooms over evidentiary issues. Do you really want to
move jurors into a waiting room over foundation of an exhibit that could have been dealt with pre-trial
or during motions in limine? While it is faster in some ways to zip jurors in and out of virtual waiting or
breakout rooms, this does ruin the flow of trial and, when people are at home, putting them in virtual
waiting rooms can cause further delays, such as jurors being distracted by children or spouses, restroom
breaks will occur at different times, or jurors will be missing from their screens. Remote trials require
counsel to work together more with respect to exhibits, and the judges notice and appreciate it.

Judge Cahan and | also discussed whether and to what extent the “drama” of trial is impacted by being
conducted virtually. Judge Cahan commented that in-person trial is more like theater, remote trials are
more like TV. While the atmosphere of trial is lost when it's done virtually, jurors are forced to focus on
the evidence, the person in front of them, the merits of the case and not as much on the theatrics. This is
a reason why remote trials require more preparation that in-person trials: the evidence must shine and
any lack of preparation on the part of the attorney is even further highlighted than would be the case in
person.

Case assignments, use of interpreters, and open communication with the Courts.

Judge Cahan spends a lot of effort trying her best to alleviate the Courts’ backlog by making sure that
cases that are on standby are pushed forward if and when there is an opening. She underscored how
disappointing and frustrating it can be where she sees an open courtroom, pulls a case off standby to
start the following week, but then counsel
explains that they are not available. The
takeaway: if you have a case on standby,
be ready for your trial to begin the entire

When You Need to Know

time or notify the Court immediately Equngnt is}a globgl englinelering and ;cientiﬂc consullting firm
. specializing in the investigation, analysis, and prevention of
about any conflicts a few weeks out. If you accidents and failures, as well as third-party support
are not ready for trial and are on standby: fhor ifiuesge'ﬁted to products, processes,
: ealth, and the environment.

file @ motion to continue. Judge Cahan s o sl
a|SO exp ressed that thel’e haS been a |Ot Of Ex%onent provide? expebrt and consu(ljting witne;sI as well ashdemonlstrative

e - . evidence support for arbitration, mediation, and litigation that involves:
difficulty obtaining translators since she T « Environmental & Toxic Tort
. . * Premise Liability « Insurance Coverage
IS Seelng a current Shortage' lf your case ¢ Product Liability « Intellectual Property - Patents, Trade Secrets

needs a translator |et the Courts known  Construction Defect/Delay ¢ Class Actions/Mass Torts
as soon as pOSSiblle as We” as hOW Iong We also provide FDA, EPA, CPSC, and NHTSA regulatory support.
the translator will be needed and what

] www.exponent.com | 888.656.EXPO X ®
languages since the Courts expend a lot of E pOl’lel’l’[
effort to get interpreters_ This is an iSSue Aexant{r\a | Atlanta | Austin | Bellevue | Bowie | Chicago | Denver | Detroit | Houston | Irvine | Los Angeles ‘Naynard |

. . V\A/\m\o Park | Miami | Natick | New York | Oakland | Pasadena | Philadelphia | Phoenix | Sacramento | Seattle | Warrenville |
th at Counsel ShOUld be rea dy to dlSCU ssin Washington D.C. | United Kingdom | Switzerland | China | Singapore
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detail at the pre-trial conference.

Kneppers & Associates, Inc.

A RV Final remarks.
A MULTIDISCIPLINARY Z Lastly, Judge Cahan wanted to stress the
% utmost appreciation she has for all those
PROVIDING COMPREHENSIVE SOLUTIONS TO PROPERTY OWNERS who work in the King County Superior

AND THE CONSTRUCTION, LEGAL, AND INSURANCE INDUSTRIES.

Court and the Clerk’s office. She wanted to
acknowledge all the tireless efforts from

FORENSIC SERVICES AND LITIGATION SUPPORT UL the Court staff to allow it to be one of the
CONSTRUCTION CONTRACT DISPUTES SURETY . .
DESIGN AND CONSTRUCTION DEFECT CLAIMS MEDIATION AND SETTLEMENT ASSISTANCE most productive courts in the country

PROPERTY DAMAGE CLAIMS PARERT TESTIMONY duringthe pandemic.Sheissoappreciative
SUBROGATION . .

and proud of all their hard work in such an
unprecedented time. On behalf of WDTL,
206.267.2927 | Servicing the Greater Northwest and Alaska we want to thank JUdge Cahan for her
Visit us at: willingness to be interviewed, her candor,
and tips. It was an absolute pleasure to be

able to have such an open discussion with her about something that has become our new reality.

Luisa Taddeo is Of Counsel in the Seattle office of Betts, Patterson & Mines, P.S. where she focuses her
practice on insurance coverage and insurance defense litigation. Ms. Taddeo has extensive experience
in insurance coverage litigation and has represented insurers in coverage disputes related to first-party
property claims and third-party liability claims. She has also advised insurers on issues related to the duty to
defend and the duty to indemnify, including defending insurers in litigation involving allegations of bad faith,
including allegations of IFCA and CPA violations. Ms. Taddeo has spoken at continuing education seminars
and written articles related to her insurance coverage practice.

Hiring?

POST YOUR OPEN POSITIONS
ON THE WDTL JOB BOARD
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Uncomfortable Position:
Conflicts Among Jointly Represented Clients

By Mark J. Fucile, Fucile & Reising LLP

Representing two or more clients jointly in the same case is relatively common for defense counsel in a
wide variety of practice areas. A manufacturer and a distributor in a product liability case or a manager
and a corporate employer in an employment case are but two recurring examples. In most instances,
joint representations benefit all of the clients concerned and move forward without problems. When
conflicts occur between jointly represented clients in the same case, however, the result can be stark: the
defense lawyer—and the lawyer’s firm—are typically required to withdraw altogether. Occasionally, firms
proactively plan for potential conflicts by receiving advance consent from one of the clients to continue
representing the other if a conflict develops. As a practical matter, the remaining client in this scenario is
often the “lead” defendant—the manufacturer or corporate employer in our opening examples. A recent
Washington Court of Appeals disqualification decision, however, highlights that advance waivers are not
necessarily a perfect solution. In this article, we'll first briefly survey how conflict issues can arise in joint
representations. We'll then turn to the use—and the limitations—of advance waivers in this context.

Joint Representation Conflicts

RPC 1.7 governs conflicts among multiple current clients and associated waivers. Comment 29 to RPC
1.7 summarizes the difficult result if conflicts develop between jointly represented clients in the same
case: “Ordinarily, the lawyer will be forced to withdraw from
representing all of the clients if the common representation
fails.” 'J\“”' NORTHWEST
4[® MEDICAL EXPERTS

Although outright claims between clients create conflicts,
“adversity” for conflict purposes is much broader and
under Comment 6 to RPC 1.7 also includes conflicting legal
positions and “finger pointing” defenses among the jointly
represented clients. Often, these conflicting positions only
emerge well into a case. In In re Carpenter, 160 Wn.2d 16,
155 P.3d 937 (2007), for example, two jointly represented
defendants appeared aligned at the outset of a case
through an indemnity agreement but conflicts arose later

when one of the defendants proved unable to perform on ARE YOU READY TO SECURE
the indemnity. The lawyer in Carpenter did not withdraw TOMORROW’S EXPERT TODAY?
when the conflicts developed and was later disciplined for INIELLIGEEIN CASEJAANASEMERT

RECORDS PROCESSING
LEGAL INTENSIVE QUALITY ASSURANCE
PREDICTABLE FEES & FLEXIBLE INVOICING

continuing despite the conflicts.

When conflicts occur in joint representations, they are
usually non-waivable under RPC 1.7(b), which governs
waivers, because they are in the same case. Further, under
the judicially created “hot potato rule” illustrated locally in NWMEDICALEXPERTS.COM

866.276.0505 | scheduling@nwmedicalexperts.com
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Atlantic Specialty Insurance Company v. Premera Blue Cross, No. C15-1927-TSZ, 2016 WL 1615430 (W.D.
Wash. Apr. 22, 2016) (unpublished), a law firm is not permitted to unilaterally drop a client “like a hot
potato” to “cure” a conflict with another firm client.

Advance Waivers

To address the risks of unanticipated conflicts that may only surface deep into a case, firms sometimes
use a construct under which one (or potentially more) of the jointly represented clients agrees to
voluntarily become a former client if a conflict develops and waives the resulting former client conflict in
advance. RPC 1.9 permits waiver of all former client conflicts and Comment 22 to RPC 1.7 allows advance
waivers. The key to any advance waiver, however, is whether, in the phraseology of Comment 22, “the
client reasonably understands the material risks that the waiver entails.” Given the inherent complexity
of this construct, the potential flaw in this solution is that the client who is forced out may claim later that
they did not understand the waiver or that circumstances had changed and, therefore, the waiver should
be revoked or is otherwise unenforceable. The recent Court of Appeals decision noted above reinforces
this point.

R.O. by and through S.H. v. Medalist Holdings, Inc., No. 81040-5-1, 2021 WL 672069 (Wn. App. Feb. 22,
2021) (unpublished), involved parallel criminal and civil litigation against two corporate groups, Medalist
and Backpage, and their executives. A law firm represented both corporate groups and the executivesin
the civil case under a set of joint representation agreements. In the criminal case, Backpage and its CEO
(represented by different counsel) pled guilty and as a part of the plea deal, agreed to cooperate with the

[oa] 4
umrgggzg

VERITAS L4 § eia:

1 SN
FORENSIC ACCOUNTING & ECONOMICS

A Team of Forensic Accounting, Valuation, and
Economic Research Professionals

Veritas provides relevant and reliable findings and testimony
across a broad spectrum of investigative accounting,
valuation, economic loss, and other litigation and claims
projects. We provide clear, concise, and compelling

testimony and reports of findings. LOOKING FOR

Risk Management Mediati Economics
& Compliance ediation 1 & Statistics

ON DEMAND CLEs?

CHECK OUT OUR EDUCATION
SECTION ON WDTL.ORG

Litigation, Arbitration, Disputes & Financial
Claims Testing

425.868.3330
www.VeritasTeam.com
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prosecution against Medalist. The law firm in the civil case then moved to withdraw from representing
the Backpage defendants while continuing to represent the Medalist defendants. Although the joint
representation agreements were filed under seal with the court, the general description suggests they
were similar to the advance waiver construct discussed above. Backpage's CEO objected to the law firm
continuing to represent the Medalist defendants. The trial court allowed the law firm to withdraw from
representing the Backpage defendants but disqualified it from continuing to represent the Medalist
defendants. The Court of Appeals affirmed. In doing so, the Court of Appeals relied on Comment 21 to
RPC 1.7, which allows clients to revoke a waiver when “a material change in circumstances” occurs. The
Court of Appeals found that the guilty plea met that standard, allowed the CEO to revoke the waiver and
affirmed the law firm'’s disqualification for an unwaived conflict.

As an “unpublished” opinion, Medalist is not precedential. It is, nonetheless, a telling illustration of
the unique potential vulnerability of advance waivers in the joint representation context. That is not
necessarily a reason to avoid this construct. At the same time, Medalist underscores that they can be an
imperfect solution to a difficult problem.

A more conventional approach is to assign separate counsel to the defendants involved and then to
have their lawyers coordinate the defense as appropriate. Although potentially more expensive, this
approach also eliminates the risk of joint representation conflicts and the associated cost to the clients
(or their carriers) of retaining replacement counsel well into a case.

Mark Fucile counsels lawyers, law firms and legal departments throughout the Northwest on professional
responsibility and risk management. He has chaired the WSBA Committee on Professional Ethics, is the
editor-in-chief of the WSBA Legal Ethics Deskbook and teaches legal ethics as an adjunct for the University
of Oregon School of Law at its Portland campus. He can be reached at 503.224.4895 and Mark@frllp.com.

THE EXPERTS

Robson Forensic

Attorneys rely on Robson Forensic when
confronted with particularly challenging
technicalissuesorespecially contentious

disputes.
'3, !

\

S,

www.robsonforensic.com | 800.813.6736

CONTACT US

Anthony DilLiberto
Business Development

M: 206.641.4952
adiliberto@robsonforensic.com
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Defense Win - Betts Patterson & Mines, P.S.

Shawna Lydon and Nicole Brodie Jackson of Betts Patterson & Mines, P.S., and Heidi Hankins and
Tiffany Owens, Allstate Staff Counsel, recently prevailed at trial in King County Superior Court in an
alleged traumatic brain injury case against attorneys Edward K. Le and Michael Kittleson.

The case involved a motor vehicle accident in which the defendant admitted to rear-ending plaintiff's
vehicle while both parties were attempting to make a right turn at a red light. Plaintiff alleged that he
suffered a traumatic brain injury in the collision. However, the defense disputed the nature and extent
of plaintiff's injuries and damages related to the collision.

Prior to trial, plaintiff was offered $300,000 in policy limits to resolve the case. An Offer of Judgment for
$300,000 was also filed and rejected. Mr. Le than proposed that defendant enter an Agreed Judgment
of $1,300,000 and Assignment of Claims in exchange for a Covenant Not to Execute. The defendant
declined that proposal.

At trial, defense counsel successfully obtained a Direct Verdict on plaintiff's past and future medical
special damages.

Ultimately, Mr. Le asked the jury to award $3,600,000 in general damages to plaintiff for his alleged
pain and suffering and loss of enjoyment of life. The jury came back with a verdict of $30,000.

Defense Win - Mix Sanders Thompson, PLLC

Mix Sanders Thompson: 3-0. Three defense verdicts (jury trials) since August 31.

Defense Win - Tyson & Mendes LLP

Elizabeth Leedom, Erin Seeberger, and Jonathan Litner of Bennett, Bigelow & Leedom and Bertha B.
Fitzer and Jennifer Veal of Tyson & Mendes obtained a defense verdict in an orthopedic surgery case,
Green v. Franciscan Medical Group. Read their article “Junk Science Defeated” to learn more.

On July 1, 2021, Bertha and Jen joined Tyson & Mendes LLP as partners in their Seattle Office and
moved their physical offices to 950 Pacific Avenue, Suite 720, Tacoma, Washington.
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The Need for Police De-escalation

By David T. Sweeney

A distraught mother calls 911 to report that her mentally ill son is threatening suicide. Two police
officers are immediately dispatched to the scene. They meet the mother outside. “Thank God you're
here!” she says. “My son has been threatening to kill himself today. He grabbed a butcher knife and is
holding it to his throat.” An officer asks, “Where's he at, ma'am?” “The last time | saw him he was in the
kitchen” she says. “He’s been diagnosed as bi-polar, and he needs help.”

The officers enter the darkened house and move down a hall toward the kitchen. As they get closer,
the son steps into the hall with a 10” butcher knife held to his throat. The officers immediately begin
yelling, “Drop the knife! Drop the knife! Do it now!” The officers move closer so that both of them are
side by side in the hall. More orders are shouted. The son takes a step toward the officers and both
open fire, killing him instantly. In their statements and on the stand, both officers say that the armed
subject was a threat to their safety, and they discharged their weapons in order to protect themselves.
Graham v. Connor, 490 U.S. 386 (1989) holds that use of force can be reasonable based on the subject
being an “immediate threat to the officers.” Tennessee v. Garner, 471 U.S. 1 (1985) holds that an officer
may use deadly force only if the officer has a good-faith belief that “the suspect poses a significant
threat of death or serious physical injury to the officer or others.” Unlawful force violates the Fourth
Amendment’s prohibition against unreasonable seizure. But could this tragedy have been avoided in
the first place? A strategy of de-escalation might have prevented this unnecessary death.

What is de-escalation?

The Seattle Police Department defines de-escalation
as follows: “De-escalation tactics and techniques are
actions used by officers, when safe and feasible without
compromising law enforcement priorities, that seek to
minimize the likelihood of the need to use force during
an incident and increase the likelihood of voluntary
compliance.” (Seattle Police Department Manual 8.100,

i i = L

2021) JAMS neutrals excel at
The United States Department of Justice writes, “De- Esmh"Shan connections.

escalation is about changing the conversation on use of wrtUﬂl ADR iS Nno EHEEptiDn

force from what is legally permissible under Graham v
Connor to what is the best outcome for the safety of the

public and law enforcement personnel.” (U.S. DOJ, 2019). | Kie i#lap i1 eie il o n e it
On-demand tech support.

“When circumstances reasonably permit, officers should
use non-violent strategies and techniques to decrease the
intensity of a situation, improve decision-making, improve

communication, reduce the need for force, and increase - »
voluntary compliance” (Ranalli, 2020 - Lexipol.com). .( ). I.E N MORE ’
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Simply put, how can a police officer still do what they need to do, while keeping themselves and the
public as safe as possible? De-escalation does not mean that police officers need to remove themselves
from force situations. To do so can be dangerous to the community. Police officers still have a duty to
serve and protect and the law allows officers the right to use reasonable force to protect themselves
while protecting the public.

De-escalation Training

When training officers, | stress the benefits of using elements of time, distance, and shielding to safely
accomplish the law enforcement purpose. Let's look back at the scene | described at the beginning of the
article, which is based on a real-life situation.

Time: If the officers used time as an ally, they could slow the situation down so that cooler heads could
prevail. Time allows for calm thought, negotiation, and persuasion. Time allows the officers to formulate
a plan. Time allows for negotiators or officers trained in crisis intervention to respond to the scene.
True, the subject still might have a knife to his throat, but there was no need to rush in and force a
confrontation.

Distance: The ability to keep a safe distance away from armed subjects increases officer safety. Distance
is an officer's friend. By staying out of harm’s way, the officer can still negotiate with the subject to
persuade him to drop the knife. Being too close can get an officer hurt or killed, and certainly led to the
increased threat level when the mentally ill subject stepped toward the officers.

Shielding: Police officers can increase their own safety and
the safety of the mentally ill subject by utilizing shielding
i —— present in the house, such as doors, walls, and stairs.
SUPPORTING YOUR LITIGATION NEEDS Tables, chairs, and other barriers can be put in place that
makes it harder for the subject to advance on officers.
The actual house itself may offer shielding, as the officers
negotiate from outside the home.

Other elements that could lead to a successful outcome
may include additional officers, less-lethal weapons,
team tactics, calling a supervisor to the scene, utilizing
mental health providers, and efforts to determine why
grruckirs S the subject is not complying. Is mental iliness clouding his
Origin & Cause Fire Investigation . . .
Accident Reconstruction judgement? Does the subject speak a foreign language?
o ek Are they under the influence of drugs or alcohol? Do they
Vehicle Component Failure . L L. .
Product Safety Analysis have a developmental disability? If the public is not at risk,
Electrical Analysis & Evaluati . . . . . .
e e time, distance, and shielding can help police officers work
through this problem and still get the subject the help they

need.

JENSEN HUGHES

Jjensenhughes.com
forensics@jensenhughes.com
+18007110704

De-escalationmaynotbe appropriatewhenthesafety ofthe
publicis at stake. If a domestic abuser is actively assaulting

© 2021 Jensen Hughes Inc. All Rights Reserved.
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his partner, waiting to negotiate at the door while someone is being hurt or killed is inappropriate.
Immediate action is necessary to protect lives. If a felony suspect is running from the police to get away,
the officer should be giving orders to stop and chase after the suspect in order to protect the public.

De-escalation and the law

Currently, the U.S. Supreme Court still utilizes Tennessee v. Garner and Graham v. Connor when
evaluating police use of force. “The reasonableness of a particular use of force must be judged from
the perspective of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight.”
However, there continues to be challenges from Appellate Courts on the constitutionality of officer’s
actions, along with decreased protections for officers relying on qualified immunity in order to shield
themselves from lawsuits.

In Washington State, RCW 43.101.450 requires all current law enforcement officers to receive de-
escalation training and periodic updates. RCW 43.101.455 requires periodic mental health training as
well.

Attorneys representing municipal clients should be advised to be aware of the public's demand for legal
and ethical policing. As demonstrated by the shooting scenario, though officers may be using force that is
legally allowed, the public desire for police legitimacy relies on officers also doing what is right. Municipal
clients should be advised to adopt a police policy of requiring de-escalation when it is feasible to do
so. Policy by itself will not yield results. Training in de-escalation techniques is the only way to change
the police mindset to take all reasonable actions to preserve life, while still accomplishing their legal
law enforcement purpose. “De-escalation plays a crucial role in enhancing a law enforcement agency’s
legitimacy in the eyes of a community. This practice of using verbal and non-verbal skills to slow down the
sequence of events supports the safety of both the public and of front-line law enforcement personnel.
Although the techniques of de-escalation create time for first responders to enhance their situational
awareness, conduct proper threat assessments, and allow for better decision-making, this practice often
goes unnoticed by those within the agency and members of the community.” (U.S. DOJ, Community
Oriented Police Services, 2019).

— Find your expert

Conclusion
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Toxicology of Alcohol:
The Role of Toxicologists in Social Host & Liquor Liability

By Clara Chan, MSc, DABT, Bruce Kelman, PhD, DABT, ATS, ERT, Nadia Moore, PhD, DABT, CIH, ERT,
and Allison Stock, PhD, MPH, MS

Introduction

Commercial establishments where alcoholic beverages are served (e.g., bars, restaurants) and social
hosts who serve alcohol in non-commercial settings may find themselves potentially liable for damage,
injury, and/or death caused by alcohol-related accidents involving individuals they have served. Critical
issues addressed by toxicologists often involve interpretation and/or estimation of blood alcohol
concentration (BAC) levels, associated clinical effects, and degrees of intoxication. This article outlines
how toxicologists help resolve questions regarding liability in the alleged over-service of patrons or
guests that has led to damage, injury, and/or death.

Clinical Effects of Alcohol

Alcohol consumption affects mental, cognitive, and other physical functions in a dose-related manner
(e.g., more consumption is associated with greater effects). Toxicologists combine BACs with observed
behavior to determine associated levels of impairment/intoxication. It is generally accepted by
toxicologists that the degree of physical and mental impairment from alcohol correlates with BAC. In
general, higher BACs produce increased impairment and greater degrees of intoxication. For example,
the typical effects of a 0.02% (or 0.02 g/dL) BAC include
some loss of judgment, decline in visual function, and
divided attention.[1] At a 0.08% BAC, which is the current

national limit for legally driving while intoxicated in the

United States,[2] typical effects include poor reaction

time, balance, speech, vision, hearing, perception, and - A
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physical abnormalities. Whether an individual appears
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intoxicated depends on multiple factors other than alcohol consumption, including body weight, gender,
race/ethnicity, the amount of food consumed before drinking, use of drugs or prescription medicines,[4]
and social behavioral changes learned during multiple drinking episodes.[5]

Interpretation of Alcohol Test Results

When interpreting alcohol test results to determine how much alcohol was consumed by an individual
at an earlier time, the toxicologist considers the quality of the sample collected and the analysis method
used.

The “gold standard” tissue sample collection for measuring BAC is a peripheral venous sample of blood
or serum. Alternatively, a breathalyzer test is a non-invasive method to obtain an immediate result of
the individual's breath alcohol concentration.[5] Interpretation of postmortem samples can be complex
as discussed later in this article. Forensic analyses for BAC analyze whole blood samples using gas
chromatographic (GC) methods, which provide accurate and selective alcohol (i.e., ethanol) quantitation.
In clinical settings (e.g., hospitals, emergency rooms), BAC is generally evaluated in serum or plasma
samples using enzymatic methodologies with lesser accuracy but faster turnaround times (and lesser
cost).[6] Due to the differences in the methodologies and the types of biological samples analyzed,
BACs quantitated in clinical settings using enzymatic methodologies are generally higher than the same
samples quantitated using forensic GC analyses.[7] Toxicologists guide the interpretation of results
considering the various factors from the different assays.

The appropriateness of using BAC from postmortem samples to reflect BAC levels prior to death
(i.e., antemortem) can be complex due to after-death
redistribution and the potential for decomposition-

@ ES. Engineering consulting related alcohol production. Each assessment to determine
I3

nd Forensic Investigation postmortem sample suitability (i.e., correlation to the
concentration at time of death) is unique. One approach is

to compare the postmortem BAC to alcohol concentrations
measured in other biological fluid/tissue samples that
€ Multidisciplinary Approach are inherently less influenced by redistribution and
decomposition-related issues (e.g., vitreous humor fluid
of the eye, urine); correlation between the different
® Powerful Insights assessments increases confidence that the postmortem
BAC accurately reflects the antemortem level.[4]

@ Industry Expertise

An assessment for proper sample storage conditions may
occur as improper storage may alter samples such that
alcohol levels may no longer reflect an individual's BAC at
. the time of collection. For example, it is well known that
loss of alcohol from biological specimens may result from
700 South Industrial Way evaporation and/or oxidation. Alcohol is volatile and will
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of alcohol (ethanol) to acetaldehyde in stored biological specimens. Alcohol concentrations in biological
specimens may increase when sterility is lost, as alcohol (ethanol) production can occur as a byproduct
of biological growth. Under sterile conditions, the concentration of alcohol in blood specimens would not
be expected to increase.[4]

Blood Alcohol Concentration Calculation

Toxicologists estimate BAC for individuals based on the known pharmacokinetics of alcohol (i.e., the time
and dose-profile for how it is absorbed, distributed, metabolized, and excreted) together with specific
attributes of the individual and the drinking event under consideration. BAC assessments are generated
to assess different parameters important for the evaluated issue, such as:
"1 Was the reported consumption profile and timing (e.g., what and when drinks were served and
consumed) consistent with the measured BAC?
"1 How much alcohol would the individual have needed to consume to generate the measured BAC?
1 Given the BAC was measured at a later timepoint, what was the individual's BAC when leaving the
serving establishment and/or when the accident occurred?
1 When assessing the BAC at the time of the accident (and if appropriate), what was the contribution
of alcohol intake from the service event under consideration compared to additional alcohol
consumed by the individual (either before arriving and/or after leaving the serving establishment)?

The tool toxicologists generally use for BAC extrapolations is the Widmark equation.[8] The equation uses
a set of variables to mathematically describe alcohol pharmacokinetics in the human body. Specifically,
the equation incorporates a uniform distribution of alcohol (a one-compartment model) and a constant
elimination/metabolism rate per unit time (zero-order elimination kinetics), together with human-specific
factors (e.g., body weight and distribution volume) and time-specific variables (e.g., time elapsed since
drinking began, time of accident, and/or time of BAC measurement). The resulting equation describes
BAC as a function of an individual's human factors together with the timing and amount of alcohol
consumed.[9] The accuracy of estimates
associated with the Widmark equation
depends on the reliability of input
parameters. Uncertainties arise with the ‘/

number of assumptions made regarding EN ISTA
an individual's body weight, the type and : FORENSICS
alcohol content of consumed beverages,
and the individual's alcohol elimination/
metabolism rate.
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establishment, the resulting BAC of the consuming individual, and the associated clinical effects and
degree of intoxication.

Toxicologists can address these issues and more, including assessments of sample validity and
methodology; extrapolations of BAC to earlier timepoints; assessments to determine whether the service
profile (i.e., what and when) correspond with the measured BAC; and, if appropriate, assessments to
determine the contribution of alcohol from the service event under consideration to the BAC at the time
of the accident.

Clara Chan, MSc, DABT

Clara Chan is a Project Manager and Senior Toxicologist at J.S. Held LLC. She has a Master of Science in
toxicology from Queen’s University, Canada, and a Bachelor of Science in pharmacology from the University
of Toronto. She is certified in toxicology by the American Board of Toxicology. Clara has been working in
the field of toxicology since 2003, evaluating chemical toxicities and health effects. She provides technical
support and serves as a consultant for projects in areas of toxicology, risk assessment, personal injury
litigation, consumer product safety, and indoor air quality/mold assessment. She has provided support to
clients composing safety data sheets and deriving of occupational exposure limits and permissible daily
exposure limits. She has supervised client-sponsored laboratory testing of consumer products in North
America and in Hong Kong. She has experience with analysis and interpretation of consumer product safety
testing results. Clara’s native language is English and she is fluent in Chinese (Cantonese).

Bruce Kelman, PhD, DABT, ATS, ERT

Dr. Bruce Kelman is Senior Vice President and Principal Toxicologist at J.S. Held LLC. He has more than 40
years of experience in toxicology and has served as a consultant and expert in numerous investigations
across North America, South Korea, and the United Kingdom. He has evaluated numerous claims of personal
injury and health impacts from many chemicals and drugs, and has presented a variety of health risk concepts
to policy makers, government regulators, citizen groups, and individuals. Dr. Kelman also regularly interprets
standard and non-standard tests for drugs of abuse including ethanol, opioids, methamphetamine, cocaine,
and cannabis.
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experience encompasses chemical and physical agents (including asbestos, pesticides, solvents, vapors,
particulate matter, metals, and microbial agents), diverse exposure scenarios (including environmental,
occupational, and residential), and all routes of exposure (including inhalation, oral/drinking water, and
percutaneous). Nadia's practice also includes the determination of whether exposure to a chemical or
physical agent has caused an injury, exposure assessment in diverse scenarios, determination of acceptable
impurity levels in consumer products, and weight-of-evidence analysis of historical scientific data to gauge
present-day conclusions.

Allison Stock, PhD, MPH, MS

Dr. Allison Stock is Vice President, Environmental Health and Safety atJ.S. Held LLC. She is an internationally
known toxicologist with 25 years of toxicological, epidemiological, regulatory, and environmental experience.
Her background is supported by experience in the federal and state government as well as private industry
(small and Fortune 500 companies). Dr. Stock specializes in human health risk assessments combing
both toxicological and epidemiological data. She has expertise in petrochemicals; pharmaceutical agents;
environmental permitting; property transfer; environmental, social, and health impact assessments;
inhalation toxicology; renal toxicology; drug and alcohol exposures; toxicological and epidemiological risk
assessment; communicable and foodborne illnesses such as Legionella, Salmonellosis, and Pseudomonas
infections; rapid needs assessments; emergency response; ambient and indoor air monitoring; occupational
health and safety plans; and stakeholder communications. Dr. Stock has served on both federal and industry
working groups on air pollution issues such as particulate matter (PM2.5), benzene, carbon monoxide, and
low sulfur diesel exhaust. She has also served as a corporate representative and an expert witness for
litigation support.
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Junk Science Defeated!

By Elizabeth Leedom, Erin Seeberger, & Jonathan Litner, Bennett, Bigelow & Leedom and Bertha
B. Fitzer & Jennifer Veal, Tyson & Mendes

Elizabeth Leedom, Erin Seeberger, Jonathan Litner of Bennett, Bigelow & Leedom and Bertha B. Fitzer
and Jennifer Veal of Tyson & Mendes, successfully defeated the latest and most dangerous attack on
evidence-based medicine. In a highly contested medical malpractice case, involving a gravely impaired
child, a Pierce County Superior Court jury returned a unanimous defense verdict in Link v. Multicare
Health System, et. al on October 26, 2021

All medical personnel provided excellent care. A pediatric cardiologist diagnosed a vascular
abnormality in utero via fetal echo. Two weeks after the infant’s birth, a second cardiologist made
the further diagnosis of a right aortic arch. At age six weeks, the baby was diagnosed with failure to
thrive and was brought to Mary Bridge Hospital. MRI imaging revealed a vascular ring, of a type that
rarely causes problems before a child starts taking in solid foods. An upper Gl study demonstrated
that liquids flowed freely around the indentation caused by the vascular ring into the stomach. The
baby was treated for malnutrition and observed for five days at Mary Bridge Hospital. The mother
was taught proper feeding techniques and the baby rapidly gained weight.

Two months after the care in question, the infant arrived nonresponsive, with a GSC of 3 at a rural
emergency room. Up until 11:00 pm that evening, the baby had been completely normal. Left alone
with the mother's boyfriend when she left to go buy
him drugs, the baby collapsed into a coma. Imaging in
the ED revealed subdural hematomas and torn cortical
bridging veins. The baby was again transported to Mary
Bridge Hospital. Physicians then discovered retinal
hemorrhages and other brain injuries, leading to the
diagnosis of abusive head trauma.(AHT)

i
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the scientific basis for a diagnosis of AHT. Plaintiff's experts asserted that the vascular ring caused the
baby to choke, which then caused hypoxic ischemic injury and/or cerebral venous sinus thrombosis
(CVST) which then caused the retinal hemorrhages. Not even Dr. Stephen Glass would support this
theory. Although he was called to comment on the life care plan and damages, he firmly declined to
offer any opinions regarding the cause of the infant’s injuries.

Plaintiff's caseis part of a national phenomenon, a concerted attack on the causation of injuries commonly
associated with AHT. A small group of biomechanical engineers, forensic pathologists and radiologists
have advanced similar explanations for the injuries commonly associated with abusive head trauma.
This small group of modestly credentialed experts are appearing in criminal cases around the country,
occasionally convincing judges that there are many wrongly convicted individuals imprisoned based on
this allegedly faulty diagnosis of shaken baby syndrome.

The American Academy of Pediatricians, (AAP), along with sixteen other professional associations
combined efforts to rebut this attack on evidence-based medicine. In 2018, the group published a
“Consensus statement on abusive head trauma in infants and young children in the journal Pediatric
Radiology.” The Consensus Statement unequivocally concludes that there is no controversy regarding
the medical validity of the existence of AHT. It further states that: “That there is no reliable medical
evidence that the following processes are causative in the constellation of injuries of AHT: cerebral
sinovenous thrombosis, hypoxic ischemic injury, lumbar puncture or dysphagic choking/vomiting.”

Citing to the Consensus Statement, defendants attempted to avoid the expense of a needless trial by
moving for summary judgment on the issue of causation. With the support of declarations from national
experts in pediatric neuroradiology, cardiology, and child abuse, defendants argued that plaintiff's
evidence could not meet the Frye standard, or the standards required of ER 702. The trial judge denied
the motion. Efforts to obtain interlocutory review were unsuccessful.

Two years of extremely expensive litigation followed culminating in a five-week trial. Despite the efforts
of national counsel for the plaintiffs and
experts asserting that the diagnosis of
1 LEGAL SBS or AHT involved a “conspiracy,” the
'|'|'|'|'|' Presentations jury made short work of the case. After
little more than an hour deliberation, the
jurors summarily rejected the plaintiff's
$111 million damages claim.

Words alone are not
enough to win cases

winning cases

Plaintiff filed Notice of Appeal and
defendants have cross-appealed. It is
- hoped that this case becomes a vehicle

—_—i T WL for resolving the confusion in the civil and
Strategic Visuals for Mediation & Trial criminal courts. It is time to definitively
reject these fringe theories regarding
the medical validity of an abusive head
trauma diagnosis.

Diane Meyer
Visual Strategist | Trial Consultant
www.legalpres.com | 206.780.9700 | Diane@legalpres.com

Defense News Fall 2021




Welcome New WDTL Members!

Rakiah Adams, Keating Bucklin & McCormack, Inc., P.S.
Christos Argiannis, Wathen, Leid, Hall & Rider, P.C.
Peter Berg, Cozen O'Connor

James Blankenship, FAVROS Law

Leighton Bowman, Soha & Lang P.S.

Eron Z.Cannon, FAVROS

Stuart Cassel, Christie Law Group, PLLC

Kathleen Virginia Craddock, Johnson Graffe Keay Moniz & Wick
Emily Denniston, HELPS Non Profit Law Firm

Aaron Dunn, Mix Sanders Thompson, PLLC

Sean Mullen Dwyer, Keating Bucklin & McCormack, Inc., P.S.
Sandy Franklin, Smith Freed Eberhard

Asti M. Gallina, Witherspoon Kelley

Brant A. Godwin, Jager Clark PLLC

Michael Haman, Haman Law Office

Brian Jeffrey Hansford, Todd A. Bowers & Associates
Joel Patrick Hazel, Witherspoon Kelley

Shanleigh Kennedy, Gardner Trabolsi & Mordekhov
Mariya V. Khilyuk, Holland America Group

Dan King, Smith Freed Eberhard, P.C.

Paige Kolbrick, Smith Freed Eberhard, P.C.

Megan Livres, Winston & Cashatt, Lawyers
Christopher Luhrs, Holt Woods & Scisciani LLP

Amy M. Mensik, Witherspoon Kelley

Matthew A. Mensik, Witherspoon Kelley

Jerry Moberg, Moberg Rathbone Kearns

Joseph A. Pickels, Wallace, Klor, Mann, Capener & Bishop, P.C.
Corinna P. Pilat, Betts Patterson & Mines

Scott Prange, Davis Wright Termaine LLP

Benjamin Rascoff, Winston & Cashatt

Rachel A. Rubin, Soha & Lang P.S.

William Spence Schrader

Bret Simmons, Simmons Sweeney Smith P.S.

Sherman Snow, Betts Patterson & Mines

Judson D. Taylor, Smith Freed Eberhard

Joshua H. Tinajero, Foley & Mansfield PLLP

Rick Wathen, Wathen, Leid, Hall & Rider, P.C.

Kaylynn What, Attorney General's Office

Eliza Whitworth, Ogden Murphy Wallace, PLLC

Lucy Blair Wilhelm, Wathen Leid Hall Rider. P.C.
Brandon M. Williams, Wathen Leid Hall Rider, P.C.
Emmaline Louise Young, Bohrnsen Stocker Smith PLLC

Defense News Fall 2021




2021 - 2022 WDTL Board of Trustees

Officers

President

Allison Krashan

Schwabe, Williamson & Wyatt
1420 Fifth Avenue, Suite 3400
Seattle WA 98101-2338
206.689.1216
akrashan@schwabe.com

President-elect

Jon Ryan Morrone
Holland America Group
450 Third Avenue West
Seattle, WA 98119
206.626.7070

jmorrone@hollandamericagroup.com

Treasurer

Michael Rhodes

Mix Sanders Thompson

1420 Fifth Avenue, Suite 2200
Seattle WA 98101
206.521.5989
mrhodes@mixsanders.com

Secretary
Erin C. Seeberger

Bennett Bigelow & Leedom, P.S.

601 Union Street, Suite 1500
Seattle WA 98101
206.622.5511
eseeberger@bbllaw.com

Past President

Jillian Henderson

Soha & Lang, P.S.

1325 Fourth Avenue, Suite 2000
Seattle WA 98101

206.624.1800

henderson@sohalang.com

Board Advisor

Jennifer Campbell

Schwabe, Williamson & Wyatt
1420 Fifth Avenue, Suite 3400
Seattle, WA 98101-2338
206.689.3052

jcampbell@schwabe.com

DRI Representative

Rachel Tallon Reynolds

Lewis Brisbois

1111 Third Avenue, Suite 2710
Seattle WA 98101
206.455.7442

rachel.reynolds@l|ewisbrisbois.com

Membership

Ashley A. Nagrodski

Smith Freed Eberhard
1215 4% Avenue, Suite 900
Seattle WA 98161
206.576.7575

anagrodski@smithfreed.com

Defense News Fall 2021




Trustees

Derek A. Bishop

Gordon & Rees LLP

701 5th Avenue, Suite 2100
Seattle, WA 98101
206.695.5122 phone

dbishop@grsm.com

Michael Chait

Montgomery Scarp & Chait PLLC
17600 Vashon Highway SW, Suite 105
Vashon, WA 98070

206.625.1810 phone

mike@montgomeryscarp.com

Erin Fraser

Perkins Coie LLP

1201 Third Avenue, Suite 1575
Seattle, WA 98101
206.359.6603 phone
efraser@perkinscoie.com

Jean P. Homan

Tacoma City Attorney's Office
747 Market Street, Suite 1120
Tacoma, WA 98402
253.591.5629 phone

jhoman@cityoftacoma.org

Natasha A. Khachatourians
Betts Patterson Mines

701 Pike Street, Suite 1400
Seattle, WA 98101
206.268.8653 phone
nkhachatourians@bpmlaw.com

Celeste T. Stokes

Office of the Attorney General
800 5th Avenue, Ste 2000
Seattle, WA 98104
206.389.2040 phone

celestes@atg.wa.gov

Alice C. Brown

Law Office of Alice C. Brown
130 Nickerson Street, Suite 305
Seattle, WA 98109
206.292.5757 phone
alibrown@geico.com

Rory D. Cosgrove

Carney Badley Spellman

701 Fifth Avenue, Suite 3600
Seattle, WA 98104
206.622.8020 phone

COSg rove@ca rneylaw.com

Jonathan Dirk Holt

Holt Woods & Scisciani LLP
701 Pike Street, Suite 2200
Seattle, WA 98101
206.262.1200 phone
dholt@hwslawgroup.com

James E. Horne

Forsberg & Umlauf, P.S.

901 Fifth Avenue, Suite 1400
Seattle, WA 98164
206.689.8500 phone

jhorne@FoUm.law

Kelsey L. Shewbert

Holt Woods & Scisciani LLP
701 Pike Street, Suite 2200
Seattle, WA 98101
206.587.8287 phone
kshewbert@hwslawgroup.com

William M. Symmes
Witherspoon Kelley
422 West Riverside Avenue, Suite 1100
Spokane, WA 99201
509.624.5265 phone

wms@witherspoonkelley.com

Defense News Fall 2021



WDITL

WASHINGTON DEFENSE TRIAL LAWYERS

701 Pike Street, Suite 1400

Seattle WA 98101
WDTL Staff
Executive Director Marketing Manager Legislative Consultant
Maggie Sweeney Kathleen Howat Mel Sorensen
206.749.0319 206.432.9082 Carney Badley Spellman
maggie@wdtl.org office@wdtl.org lobbyist@wdtl.org
Defense News
Editor in Chief Associate Editor
Ashley A. Nagrodski Kelsey Shewbert
Smith Freed Eberhard Holt Woods & Scisciani LLP
1215 4t Avenue, Suite 900 701 Pike Street, Suite 2200
Seattle WA 98161 Seattle, WA 98101
206.576.7575 206.587.8287 phone

anagrodski@smithfreed.com kshewbert@hwslawgroup.com

WDTL MISSION STATEMENT

To promote the highest professional and ethical standards for Washington civil defense attorneys and to serve
our members through education, recognition, collegiality, professional development, and advocacy.
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