“Economic Damage Claims In The Entertainment Industry –
Speculative or Beyond a Reasonable Certainty”
By Kathryn Arnold

The large majority of lawsuits that involve individuals in the entertainment industry revolve around lost wages or fees.  These claims often allege millions of dollars in lost earnings depending on the role the person plays within the industry.  Given the exorbitant amount that some actors, writers, directors and producers earn, it’s easy to understand how often these claims get made.  However, the operative word in this scenario is some. 
The question one should ask is how do you best determine whether a particular individual should be categorized into that rare group of earners?  In other words how do you determine whether the claim is purely speculative or can be proven within a reasonable degree of certainty?
When investigating lost wages claims, one must understand that the entertainment industry is nothing like the traditional job market. A lawyer, banker, or accountant will have tax statements that show their earning capacity to date, and they can expect their salary to increase as they steadily progress up the ladder and gain vital experience and contacts. This is not the case in the entertainment industry. Due to the volatile nature of the business, many outside factors affect one’s marketability and earning capacity. As a matter of fact, in some positions, particularly the producer and actor, there is no guarantee that you will ever get another job. There’s a reason why the phrase, “You’ll never work in this town again,” was coined in this industry.  The competition is stiff, buyer’s tastes shift on a dime and there are thousands of people ready to pounce on your position at any given moment. Even taking maternity leave can severely damage your worth in the marketplace.  Additionally, so many people are party to the decision making process that one can be weeded out of contention for countless reasons entirely out of one’s control and unrelated to one’s talent or ability.
Million dollar earners are rare and even rarer still are those that can earn that type of income consistently over a long period of time.  It is critical to look at: 1) The earnings history and work consistency of the plaintiff; 2) Awards or accolades that may boost future earnings; and 3) Comparable earning capacities of the individual’s peers.  This last point is crucial because it is important to compare apples to apples in terms of actual work history and money earned.  The amount of money the plaintiff thought they would make throughout their career, based on self-comparisons with high achieving players of similar age and looks (the case of an actor) and tastes/genres (as in the case of a producer,) does not often play out in real life to their satisfaction.  How many good looking young talented actors achieve the career status of Julia Roberts?
To illustrate the difference between a claim that seemed highly speculative versus one that was more grounded in reality, let’s look at two actual cases.  Both are wrongful deaths with males in their early 40’s, one a producer, the other a photojournalist/director.

Case 1:  Wrongful Death of a Feature Film Producer.
In the case of the producer, the family/estate was the plaintiff and they were seeking damages in the high eight figure range.  The producer had been involved in the production of a very successful film franchise, and had earned $2M-$5M per year over a four year period prior to his death.  Although he had no other discernable credits, before or after that hit franchise, the estate was making a claim that he would sustain that kind of earnings over the course of the next 20 years of his life.  This claim was highly speculative for the following reasons:
1) He was not the sole producer on that franchise; his partners had significant credits before and after the franchise, had financed the film with their own money, and had set precedents that allowed them to negotiate a very high revenue split which he, by association, was allowed to participate in.  2) He had not a single producing credit before the franchise was produced.  3) The two films he subsequently produced with those same partners flopped.  4) He had no projects in the development pipeline that would have indicated--had he lived--that his future earnings potential would be significant.  5) He had won no awards or nominations to give credence to his excellence as a producer. 
Plaintiff’s attorneys mounted their eight figure claim based on the concept that because his name was associated with this large franchise, any future projects would carry the glow of the prior hit film, and thus would surely be produced and achieve equal success. Two problems, he had NO projects in the development pipeline and the industry is extremely mercurial, as we have previously discussed when it comes to continued success.
Nothing in the entertainment industry is “de facto” and moreover, without a tremendous amount of the proverbial spaghetti thrown against the wall, an enormous amount of effort applied in moving projects forward, and a big dose of luck, many producers, and particularly “one hit wonders,” never produce a second hit.  Here are some statistics:

Looking at 10 of the top independent production companies (companies that consistently produce at minimum1-2 movies a year over a 5-10+ year period,) there was an average 10-1 development to production ratio. 
 This means they had at least 10 projects in development for every 1 film that was produced.  In the case of the Plaintiff he had no projects in development, even 4 years after the first film of the franchise was a box office success, and thus no prospects to produce a film in the near future, let alone a successful one that would garner him $4M a year.  (Note: The average time to develop a project to production is 12-36 months per picture.)
Another interesting statistic to look at is the number of producers who had one significant hit and no other successes versus those producers who have had more than one hit in their career.   I looked at 20 producers with at least one film considered an unqualified hit, (a 10 -1 revenue to cost ratio or better.)   Out of the 20, only 2 had a second or third film that garnered considerable box office success.  Even those producers whose names were associated with phenomenally successful films, (i.e. SOMETHING ABOUT MARY,) did not produce a second successful film.
  Empirical evidence such as this reinforces the fact that there is no certainty of success for anyone working in the entertainment industry. 
This case did not go to trial and settled for a much lower amount than was originally demanded.  The settlement amount was in line with the levels of real projected revenues derived from the existing franchise rather than from speculation of what could have occurred.     
Case 2:  The Wrongful Death of a Photojournalist/Documentary Filmmaker
In the case of the photojournalist/documentary filmmaker, the Plaintiff was his surviving family who was seeking damages for lost earnings in the mid seven figures. The lost earnings would have come from his work as a photojournalist/director for hire, as well from producing and directing.  Although the potential damages in this case were much less than the previous case, and the criteria for establishing reasonable certainty was lower, the deceased had other merits that made the case less speculative and more credible.
1) He was a 4 time Emmy winning photojournalist and had won several other awards from his peers and authoritative industry bodies.  2) He had a consistent track record of work history and of being hired for the top projects in his field and region.  3) The first project he initiated as a Director/Producer with his own company was a high profile project on the same level with successful, award winning documentary filmmakers of the time, and he was already in discussions with interested buyers. 4) He had been given accolades by his employer and was viewed as an asset to the team and someone with an upwardly mobile career.  It was clear had he continued in his field, he would have been quite successful.
Furthermore, the world of documentary film differs from that of feature film in that the costs of production are much lower and the director/producer has more control over the marketing and distribution of the film because the recoupment costs are smaller.  Thus the earning ratios are more in line with the traditional job market, and more likely to be predicted over the long run, than the enormous fees potentially available to the feature film world.
The attorneys and economist on this case developed a moderate range of earning potential for the deceased, and were conservative in their overall damage claim.  Moreover the claim was supported by relevant work history, awards and industry documentation.  Thus overall, the claim was within the realm of reasonable certainty and did not show signs of speculative excess on every front.
The case went to trial and the Plaintiff won the wrongful death suit.  Although the jury did not award the family the full requested amount, the settlement was well within the mid range of the earnings pro forma and they walked away feeling well served by justice.
Clearly, the validity of any claim should be judged on a case by case basis and on its individual merits.  Certain key elements need to be examined within the specific context of the individual case and its particulars, in order to determine the viability and merit of the claim. Because the industry can provide such high paydays, and the career trajectory of certain rare individuals can be so meteoric, it is enticing for a person, with even a little bit of experience or credibility, to assume that they will be the next big thing.  A single successful project, a few good reviews or a string of good references, do not automatically translate into future box office success or consistent high salaries.  It’s important to do extensive due diligence and work with professionals in the industry who have significant experience in the related field to help you navigate the wild and wooly world of film.
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APPENDIX I

The following companies represent very strong independent production entities, producing on average 2 films per year.  

All of these companies have a significant development slate so that projects are constantly in the pipeline to keep the production rate at close to 2 films per year.

The table below shows the rate of project development vs. # of films produced.

	Company
	Time Frame
	Produced Films
	Avg per year
	In Development

	Evolution (Mgmt Div)
	2000-2007
	10
	1.4
	4

	Radar
	2002-2008
	12
	2
	11

	Overture
	2007-2008
	3
	1.5
	5

	Original Films 
	1992-2008
	40
	2.5
	37

	Bender-Spink (Mgmt Div)
	2001-2008
	12
	1.7
	55

	Lawrence Bender Prod
	1997-2006
	11
	1.2
	8

	Killer Films
	1998-2007
	29
	3.2
	20

	Contra Films
	2004-2008
	5
	1.25
	15

	Zide-Perry  (Mgmt Div)
	1996-2008
	16
	1.6
	8

	Industry Ent (Mgmt. Div)
	2000-2007
	18
	2.5
	4


The average number of films an individual company produces is 1.9.

APPENDIX II
The first section lists key producers on successful low budget genre films and franchises, who had no prior successful credits.  

Gross Dollars in ( ) after the title are listed for Theatrical and Video Rentals combined unless otherwise noted.

	Film
	Producer
	Additional Credits
	Box Office after initial "Hit Film"
	
	

	Hostel ($77M)
	Chris Briggs
	Hostel II, Poseidon (co-prod)
	Hostel II did okay, no other major 
	
	

	
	
	
	hits to speak of
	
	
	

	Scary Movie  ($320M)
	Eric Gold
	no movie since
	1in prod. After 8 years
	
	
	

	
	
	
	
	
	
	

	Friday the 13th ($78M)
	Sean Cunningham
	17 other films as prod and dir
	No other hits
	
	
	

	
	
	
	
	
	
	

	Teenage Mutant Ninja Turtles
	Simon Fields
	9 other films
	No hits
	
	
	

	($202M)
	Kim Dawson
	no other feature films
	NA
	
	
	

	
	
	
	
	
	
	

	Cabin Fever  ($66M)
	Evan Astrowsky
	11 films
	Negligible
	
	
	

	
	Sam Froelich
	
	Negligible
	
	
	

	
	Lauren Moews
	
	Negligible
	
	
	

	
	
	
	
	
	
	

	Blair Witch ($303M)
	Robin Cowie
	Altered
	Negligible
	
	
	

	
	Gregg Hale
	Say Yes Quickly, Altered
	Negligible
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	Open Water ($69M)
	Laura Lau
	No Other credits
	
	
	
	

	
	
	
	
	
	
	

	Napoleon Dynamite  ($89M)
	Sean Covel
	Beneath, The 12 Dogs of Xmas
	Negligible
	
	
	

	
	
	Think Tank
	Negligible
	
	
	

	
	Chris Wyatt
	Think Tank, Beneath, Coyote
	Negligible
	
	
	

	
	Munn Powell
	
	
	
	
	

	
	
	
	
	
	
	

	The Full Monty ($257M Theatrical)
	Uberto Pasolini
	The Closer You Get
	Negligible
	
	
	

	
	
	The Emperors New Clothes
	Negligible
	
	
	


The second section lists producers who may have had credits before their first “hit” film or franchise, and these producers also produced at various budgets and outside the horror and comedy “genre” films.
	Film
	Producer
	Additional Credits
	Box Office after initial "Hit Film"
	

	
	
	
	
	
	

	Pulp Fiction 
($213M Theatrical)
	Lawrence Bender
	21 other titles, 
	Good Will Hunting

	
	
	
	
	
	

	
	
	
	
	
	

	Exorcism of Emily Rose
	Beau Flynn
	The Guardian 

(Kevin Costner)
	not a hit
	
	

	($160M)
	
	Number 23 (Jim Carrey)
	not a hit
	
	

	
	
	After the Sunset
	not a hit

	
	
	
	
	
	

	Erin Brokovitch ($320M)
	Stacy Sher
	15 movies afterwards
	
	
	

	
	
	Only one to break $100M was Vanilla Sky
	

	
	
	
	
	
	

	
	
	
	
	
	

	3 Men and a Baby ($230M+)
	Ted Field
	14 movies, 
	2 of them a hit
	
	

	Runaway Bride ($360M)
	
	
	Texas Chainsaw and Runaway Bride
	

	
	
	
	
	
	

	Barbershop  ($124M)
	Bob Teitel
	Beauty Shop, Roll Bounce
	Negligible
	
	

	
	
	
	
	
	

	Traffic  ($275M)
	Laura Bickford
	Winter Passing, Fur
	Negligible
	
	

	
	Won Academy Award
	
	
	
	

	
	
	
	
	
	

	Crash  ($129M)
	Cathy Schulman
	Thumsucker, Illusionist
	Negligible
	
	

	
	Won Academy Award
	
	
	
	

	
	
	
	
	
	

	Blade  ($178M)
	Peter Frankfurt
	No Producing credits outside
	
	
	

	
	
	of Blade Franchise
	
	
	

	
	
	
	
	
	

	Scream  ($202M)
	Cary Woods
	7 films after that , 
	No hits
	
	

	
	
	
	
	
	

	Boys Don't Cry ($29M)
	Christine Vachon
	51 titles, many critical hits
	No real hits/profits
	
	

	
	
	
	
	
	

	Something About Mary $360M)
	Frank Beddor
	Received good profits for this film
	No Hits

	
	
	
	
	

	
	
	


Professional Experience
Kathryn Arnold has over 15 years of hands on experience in the film production and distribution arenas. Having produced and/or directed over 6 feature films, dozens of commercials, corporate videos and events, as well as working in both the studio and independent film environment, Ms. Arnold understands the inner workings of the entertainment industry, its hiring practices, business development and the economic complexities and nuances involved in a world that very few understand. Working closely with each client, she brings the full benefit of this valuable experience to bear on the client's unique case.

Legal Experience & Services
Ms. Arnold has been retained as an expert witness and consultant on over 16 cases, with plaintiffs and defendants, such as actors, writers, directors, producers, production companies, on-air personalities, spokespersons, production crew, and other entertainment related personnel. 

She has provided expert testimony, reporting, consultation, financial forecasting and referrals for clients on cases involving persons and companies in the entertainment industry regarding economic damages and loss of wages from disfigurement, personal injury, health concerns, wrongful death, wrongful termination, copyright infringement, economic downturn and malpractice.  Clients include Gibson, Dunn & Crutcher; Bowles & Verna LLP; Morris, Polich & Purdy; Dummit, Buchholz & Trapp; Hosp, Gilbert, Bergsten & Hough among others.

BIO

Kathryn Arnold’s career has straddled the Studio system and Independent Film worlds, as well as Corporate Sponsorship Programs. Starting out as an executive at The Maltese Companies, Arnold developed and produced television and feature projects financed by Wall Street ad agencies. She oversaw the production of "Pound Puppies", an animated feature produced with Kushner Locke, "Mutiny on the Bounty" for television, directed by Robert Altman, and was a staff researcher/writer on "Manhunt Live", a reality based crime show for ABC.

At The Guber-Peters Entertainment Co. Ms. Arnold was involved in the development of feature films, with the company that produced "Rain Man" and "Batman". She was the Assoc. Producer on "Pizza Man", written and directed by Jonathan Lawton of "Pretty Woman" fame, and procured the financing and co-produced "The Webers' Fifteen Minutes" with Jennifer Tilly and David Arquette.

Arnold then began her partnership with Louis Venosta. Venosta wrote and co-produced the Mel Gibson romantic comedy, "Bird on a Wire", as well as the Tri-Star release, "The Last Dragon". They launched Venosta’s directing career, with the highly acclaimed feature short film "The Coriolis Effect" which won the 1994 Venice Film Festival. 

Arnold went on to produce "Nevada", starring Amy Brenneman, Gabrielle Anwar, Kirstie Alley and Angus Macfadyen, and as head of Production at Cineville Films, Inc, was the Executive Producer on "Façade", starring Eric Roberts and Angus Macfadyen, and "The Velocity of Gary" with Vincent D’Onofrio, Salma Hayek, Thomas Jane, and Ethan Hawke among many others.

She was instrumental in launching Cineville International’s foreign sales division in Cannes of 1997, and handled foreign sales, acquisitions, and financing, in addition to packaging and production responsibilities for Cineville’s slate of pictures. Her relationships with the banks include Union Bank, Imperial, Lou Horwitz Organization, Banque Paribas, Co-America among others.

Arnold then produced "Cowboys and Angels", starring Adam Trese, Mia Kirshner and Radha Mitchell. The highlight of 2000 was writing and directing "Shining Stars": "The Official Story of Earth", "Wind & Fire", a documentary film based on the electric and legendary band, released on DVD and Television Internationally in 2001.

Interwoven throughout her film production career, Arnold has a history in corporate relations and licensing.  Starting with the Corporate Relations Department with the Los Angeles Olympic Organizing Committee, Arnold and her department were responsible for the licensing and usage of the LAOOC logo on product, advertising and promotional materials.  Their team worked with major sponsors such as Adidas, Coco Cola, and Southland Corporation among others overseeing image usage, product approval, product placement and promotional campaigns.  Their department oversaw the licensing of over 300 products during her two year tenure.  

Arnold worked with Internet Studios, an online film sales company, and raised close to $500,000 in a 6 week period for the Sundance Online Film Festival.  She then went on to work with Infinnity, Inc, in producing corporate videos and marketing events for National Corporations.  Responsibilities included writing promotional strategic plans, video scripts and on-air advertisements, liaison with corporate executives and event planning. And woven in through that period, Arnold produced and production managed commercials for well know brands such as Certs.   Currently, Arnold is in pre-production on two films slated for production Spring of 2011 and consults with several European based production/sales companies on packaging and film financing, 

Arnold graduated from UCLA with a BA in Economics, is fluent in French, and has worked in France, Italy and Mexico.

� IMDBpro, Baseline a division of Studio Systems (See Appendix I for companies.)  


� IMDBpro, Baseline a division of Studio Systems (See Appendix II for producers.)  
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