“You have the right to remain silent…”: On understanding the Miranda warning (it’s not so easy)

1. You have the right to remain silent.
2. Anything you say can and will be used against you in a court of law.
3. You have the right to talk to a lawyer and have him present with you while you are being questioned.
4. If you cannot afford to hire a lawyer, one will be appointed to represent you before any questioning, if you wish one.
(After the warning and in order to secure a waiver, the following questions should be asked and an affirmative reply secured to each question.)
1. Do you understand each of these rights I have explained to you?
2. Having these rights in mind, do you wish to talk to me now?
PART I: The problem

I just saw a promo for an upcoming rerun of Magnum P.I., and the only audio in the clip was the Miranda warning. It’s a staple of TV crime dramas. If you’re an American citizen and a native speaker of English, it sounds stark and threatening. When they read you your rights, you are already in deep trouble.

But surprisingly, a great many people don’t see it that way. They may not even understand the rights they are giving up. Consider what must be an enormous number of native English speakers for whom the language difficulties of the warning; various readability tests indicate you need just above an eighth-grade education for at least 50% comprehension -- see below). Now add in the millions living here, legal or not, who are non-native speakers (NNSs) of English.

America has absorbed, over the past few decades, vast numbers of people who speak and understand English with practically an infinite number of degrees of proficiency, typically influenced by their native language, but all of which fall short of a native speaker’s command.

Obstacles to understanding

If you are a non-native speaker, the Miranda warning presents serious obstacles.

Why? The answer lies in several subtle aspects of the warning -- its grammar, vocabulary, key concepts, sequencing of information, and the pragmatic aspects of repeatedly being asked if one “understands.”

To begin with, and before we even get into grammar and vocabulary, understanding it requires a different set of linguistic abilities than are required by questioning. In the typical police interview, where you’re merely answering questions, the interchanges are short, and you’re constantly receiving verbal-and non-verbal cues from the interrogator.

This skill is very different from what's required to comprehend and produce longer, interconnected texts -- like the Miranda warning. The technical term is "CALP" (cognitive academic language proficiency), which is used in “context-reduced environments that require high-order thinking skills, such as analysis, synthesis, and evaluation” (Aneta Pavlenko, “’I’m very not about the law part’: Nonnative speakers of English and the Miranda warnings,” TESOL QUARTERLY, Vol. 41, No. 1, March 2008, p. 9).

CALP is required in order to understand the Miranda warning, which as it stands, is a barely-connected list that must be assimilated upon first hearing (note that the 50% comprehension was for a written text).
But this is just the beginning of the problems with the text.

PART II: Analysis

Let’s look at the text piece by piece, and you’ll see what I mean.

1. You have the right to remain silent.

First, there’s the meaning of (have the) right. This word encapsulates an entire legal system and political doctrine. But in many if not most of the countries of the world, citizens have no government-guaranteed rights as implicitly defined in the Miranda text. In such cases, defendants cannot be expected to understand the meaning and implications of you have the right…despite its importance to the whole proceeding.

Next, remain silent confuses the listener: how can I remain silent when the officer and I have already been talking?

The warning should limit the opening sentence with At any time or when I am asking you questions…. The revised wording fits the realities of the interaction. It assumes that the defendant would have been silent during a question (or at any other time when the officer is speaking), so now, if he so wishes, he can remain silent.

On this point, the eminent forensic linguist Roger Shuy notes that

“Most people know what silence is. This is perhaps the clearest of the Miranda admonitions. On the other hand, even if suspects know what remaining silent means, it is quite another thing to be able to do it. Most human beings are uncomfortable with silence while in the presence of others because it violates the co-operative principle. But just how silent must one be to be considered silent? Does ‘silence’ really mean that absolutely nothing will be said without forfeiture of the waiver? Does ‘remaining silent’ refer only to the substantive topic of the alleged crime? Can one engage in small talk, for example, and still meet the requirement of ‘remaining silent’? If so, what actually distinguishes small talk from the kind of talk that will give the police the right to start questioning again?

“It has been my experience that many suspects who invoke their right to remain silent often continue to talk anyway” (“Ten unanswered questions about Miranda,” Forensic Linguistics 4 (2) 1997, pp. 18 7-88).

2. Anything you say can and will be used against you in a court of law.

You say is relative-clause subordinated to anything, i.e., anything [that] you say. There’s an extra layer of complexity.

At this point, if you’re a NNS being interviewed and you’ve understood the first three words, you come upon a perplexing, illogical fork in the road: you have to hear the rest of the sentence as can be held against and/or will be held against you -- in other words, match both can and will with anything and with everything that follows.

Comprehension is made even more difficult by the fact that will trumps all the other modals -- can, could, may, might, even must. It is a direct, binding proclamation about the future. So if something “will” be used against me, why bother with “can”? Is it to confer some kind of legal approval on the “will” part?

Now consider used against you. This is a highly abstract idiom. If you’re unfamiliar with the English language in general and the special language of legal proceedings, it would be difficult if not impossible to understand or anticipate how your words, recorded here and now, can be ”used against” you.

I have been involved in cases where Defendants acknowledge understanding of this right -- and go on to reveal exculpatory information. Clearly such individuals do not understand used against you and its implications for what he says to the officer.

Miranda is in effect asking Defendants to imagine themselves in circumstances that do not yet exist. The complexity of the sentence is increased (and understanding is further inhibited) by the macro-statements that this consequence -- “used against you” -- applies to “anything” the defendant says and that the consequences “can and will” occur.

3. You have the right to talk to a lawyer and have him present with you while you are being questioned.

This is out of sequence, thus hindering understanding of the whole text.

Ideally, while you are being questioned should be the third item in the warning, after “you do not have to answer any of my questions” and “you can have a lawyer.” The sequencing of items undermines comprehension.

Many NNSs are uncertain about what it means to “have a lawyer present.” “Lawyer” and “present” are two more key concepts on which understanding depends (assuming that the NNS understands that present means ‘here’). Yet it cannot be assumed that NNS-Ds understand what it means “to have a lawyer present.”

Shuy reports the following from his many years of experience with such cases:

“[While suspects generally seem to know what ‘an attorney’ is, they often] seem to have been asking for an authority figure to help and advise them in their time of trouble…There are enough of these pleas for help from authority figures [such as a relative or a parole officer] to suggest that the suspects were simply not thinking of an attorney as their lone source of assistance.”

“Even if the expression ‘have an attorney’ is understood…the suspect is still faced with the problem of knowing what is meant by ‘present.’ Does it mean right now? If so, how could that be, since it is only logical that this would take considerable time to arrange?  Does the suspect think that being ‘present’ means] [d]uring this very interrogation that seems to have already begun and to which an attorney could only be, at best, a very late arrival, perhaps too late in fact?” (Ibid. p. 183)

4. If you cannot afford to hire a lawyer, one will be appointed to represent you before any questioning, if you wish one.

Problems include unfamiliar words -- afford, appointed, represent, questioning (a term of art that does not reveal the nature of the interrogation to come) -- and the double conditional, which splits the two preconditions and makes the sentence more difficult to understand.

Eugene Briere (“Limited Language Speakers and the Miranda Rights,” TESOL QUARTERLY, Sept. 1978) notes that “the grade level scores resulting from applying [various readability] formlae mean that a person reading the {Miranda] material would have to have completed” just over an eighth-grade education to understand 50% [emphasis mine].”

If a native speaker who’s already started ninth grade could achieve only 50% comprehension, what reasonably be expected of a NNS?

(After the warning and in order to secure a waiver, the following questions should be asked and an affirmative reply secured to each question.)

Sometimes the officer will ask, after each right, whether the interviewee understands. This does not assure that person actually comprehended the entirety of what was said -- see above comments on interactive vs. analytic language competence).

1. Do you understand each of these rights I have explained to you?
2. Having these rights in mind, do you wish to talk to me now?

I’ve already discussed how NNSs may have no understanding of “rights” as we know them and as embodied in the Miranda warning.

As for the repeated questions as to whether someone “understands,” a false “yes” answer could be given because the interviewee does not want to appear stupid or uncooperative. These are powerful motivations that may be partly responsible for the fact that all too often NNSs say they understand a word or phrase when they merely recognize it. As Shuy notes (Ibid., p. 182),

“’Word recognition’ ability suggests that listeners hear a word and recognize it without necessarily being able to use or apply it themselves.” …[They have heard it before; they may, rightly or wrongly, think they know what it means.] “But they may not be able to use it in a sentence or define it out of context.”

Thus, any or all of a Defendant’s assertions that he “understands” a word or phrase may mean only that he recognizes it.

Bottom line: If a Defendant/interviewee does not know the meaning of right and understand, which are repeated throughout the dialog, then, in my opinion, the standard wording of the warning cannot a priori be fully comprehended, regardless of the differences between the language of the warning and the capabilities of the speaker.

What a mess. A device meant to protect the person in custody is incompletely, incorrectly, or vaguely understood (if at all), resulting in the deprivation of rights.

PART III: Solutions

(1) Just rewrite it.

Easier said than done. As decades of experience with the defects of the text have accumulated, not to mention countless variations (some barely resembling the original), so have suggestions about rewriting it. I wouldn’t attempt a rewrite, because now authorities are coming up with new things for it to say.

See, for example Michael D. Cicchini, “The New Miranda Warning” SMU Law Review, Volume 65 | Issue 4 Article 12, 2012.)

The author would require that a new Miranda “[provide] suspects with complete and relevant information about the consequences of their choices,” e.g., that refusing to answer questions cannot be held against them in court. Also, “the new Miranda” must include instructions on how to actually invoke the underlying rights,” e.g., a suspect cannot invoke the right just by remaining silent.” It’s an interesting article that deals with some of the language issues raised here.

(2) Conduct exhaustive research into each Defendant’s language competence in order to compare it to the complexity of Miranda.

This is what some researchers have done, in an experimental/academic setting. But for every case? Who has the time -- or the money? This problem has to be fixed -- soon.

(3) Operationalize it.

A quicker fix. Assume we’ve already simplified the vocabulary, grammar, and sequence of ideas of the warning, in whatever version. But then the officer could determine if the interviewee has the “CALP” set of language skills by asking, for key concepts, “So, do you know what I mean when I say you have a right to something? What does that mean to you?”

If you can explain it different words, it’s a good sign that you have conceptual function in English -- in other words, that you’re capable of understanding the warning as delivered (and simplified).

Practical, but won’t happen. Just defining a “right” could add half an hour to the interview.

(4) Call a linguist...

...or other expert who can compare the language ability of the NNS (from recorded or transcribed texts) and offer an opinion as to whether they render him/her capable of understanding Miranda. It’s inferential and an educated guess, but in real life, there’s no time to give interviewees  
If there’s enough data, the linguist can give a quick and possibly revealing assessment of the NNS’s English language ability, in lexicon, syntax, and other areas. The linguist’s judgment could be verified by database search (e.g., for particular words, phrases, and idioms).

(5) Have the SCOTUS cut the Gordian knot.

Since the rights granted by Miranda go to the rights guaranteed in the Constitution, all of this confusion results in an abridgement of Constitutional rights. The SCOTUS must step in, create an optimal version (involving a committee of linguists, lawyers, and judges, possibly) and decree that it be used everywhere, verbatim, starting Jan 1.

Of course the Court has been involved in interpreting the warning -- but that misses the point. We really have to scrap it and start over.

I vote for (5). The language of the law must guarantee rights, not undermine them.
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