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When do you need a Forensic Psychiatrist or Forensic Psychologist as an Expert Witness?
by Beryl Vaughan 
Here’s the gist: an allegation is made in a lawsuit claiming a triggering event caused, led to, or exacerbated a mental health condition. Drawing on my observations, I’ve found familiar themes. 

Word watch: 
Emotional distress
Unintentional or intentional infliction of pain and suffering
Intentional tort
Competency, mental competency, dementia, Alzheimer’s, Neurocognitive Disorders

Incapacity

Psychiatric disability
Mental fitness

Psychological Damages

Psychiatric Damages

Have you heard something like this from your client? If so, likely a Forensic Psychiatrist or Forensic Psychologist can shed light on the presence or absence of damages and evaluate recovery.
· “Ever since the motor vehicle accident I’ve been depressed.”

· “Watching the accident was horrifying. Now I’m scared all the time, afraid to go out. I think I have PTSD.”

· “Because of the accident, I’ve had a lot of surgery.  I’m in pain all the time. Nothing helps. I can’t cope.”

· “Medication and therapy successfully controlled my Bipolar Disorder for years. Ever since this happened, it’s much worse and my medication isn’t making any difference. The whole thing is wrecking my life.”

· “Mom rewrote her will 10 days before she died. The nurse said she didn’t even know what day it was.  We wanted to visit her in the hospital but [litigant] always turned us away and said she was too tired to talk.” [NB: Because a psychiatrist is a licensed physician, they are qualified to consider medical records about a range of health conditions, and treatment history. A Psychologist’s license limits this authority]

· “Really? Do you think it was a bad decision? I don’t think I did anything risky. It isn’t my fault these things happen to me.”

· “No matter how nice I am, people just treat me badly.  I know they are talking about me behind my back. I feel victimized. I have to protect myself.”

Emotional Distress is a common catch-all in litigation. As you know, it is not “proven,” it is assessed and described by a forensic expert qualified to render an expert opinion. Not every forensic psychiatrist or psychologist is skilled and experienced to address the nuances of every claim. The DSM5 is large enough to make the point. (The Diagnostic and Statistical Manual of Mental Disorders, 5th Ed. Establishes criteria for medical diagnosis.)
All parties need to be on the alert for armchair psychologists. Your client may be one. Just about everyone feels qualified to speculate about the reasons for another person’s struggle. It’s America’s new past time.
Attorneys: if you are settling into that armchair, it means there’s a red flag. You will have to act on it to best represent your client.  You need a forensic expert in psychiatry or psychology qualified to make an accurate assessment, including a diagnosis free of speculation.
A forensic expert witness of any kind conducts an assessment with best-practices backed up by training and credentials–the opposite of the “armchair.” Further, the forensic expert is trained to render a forensic opinion to specific legal thresholds, varying venue to venue. An attorney needs an expert whose methods and opinions can withstand scrutiny, which we can assume opposing counsel will provide.  (Best practices are described in the American Academy of Psychiatry and the Law’s Practice Guidelines for the Forensic Assessment.)
The specialist’s specialist

The primary point of contact with an Expert Witness could be the case lead Trial Lawyer but more likely it is an Associate or Paralegal. Whatever your role, if you see the need for adjunct specialists in Forensic Psychiatry or Psychology, speak up.  Explain to the Expert the issues in the case, especially the scenarios that give rise to the belief such an Expert could be useful. Let them address their observations of what might be most relevant. Misdiagnosing or misunderstanding a psychological condition is common. We all think we know what PTSD or Depression are but before a Jury, the Daubert sturdy and medical diagnosis requires a license to be reliable. Know the differences in types of training to conduct a search for the right Expert Witness will cut down on the number of calls you have to make and the amount of time you spend on Google. Not in that order:
Neuropsychologist, to conduct neuropsychological testing.

Neurologist, especially important if brain damage is an issue.

A Psychologist (PhD or PsyD,) skilled in diagnosing psychological conditions but not medical conditions. 

Psychiatrist, an MD licensed to interpret medical records and diagnose medical condition and prescribe medication.
Psychopharmacologist when drug interactions are important, both prescribed and illicit. Forensic psychiatrists may be skilled in psychopharmacology. This specialty should be sought if addiction, medication interactions, side effects or impairment are an issue.
The Forensically Board-Certified doctor whose training is appropriate to understand opposing counsel’s expert’s opinion and help you develop cross-examination questions.

An Expert whose opinions meet the Daubert Standard..  This is especially true of the assessing neuropsychological testing results, measurements and validity of some tests over others.

Teaching experience in an Expert Witness is a plus. The better educated you are about the Expert’s findings, the better you can plan your case strategy.  More importantly, the better the jury understands the Expert’s opinions, the more informed their ultimate decisions.
In a given field, credentials are important, but it is not always obvious what they mean. Board-Certification in Forensic Psychiatry requires a year of Fellowship following residency and Board-Certification in Psychiatry and passing an exam which must be passed again every 10 years. On the other hand, Board-Certification in Forensic Psychology is new to the ABPP and while fewer than 300 psychologists are so Board-Certified, thousands of psychologists have degrees in Forensic Psychology.
Board-Certification in Psychiatry alone is a limiting factor in arriving at an opinion that addresses the limits of Expert Opinions, the role of a disclosed Expert Witness and the best practices of issuing a forensic report and testimony.  

Licensure and Board-Certification are not a given. Licensing sites online will tell you if a license is in good standing or Board-Certification active.

I advise Experts in Forensic Psychiatry, Forensic Psychology and other mental health fields like Marriage and Family Therapists to address the most common questions attorneys raise in the writing they supply online or on a website. The more you learn, the better you can choose the most appropriately skilled Expert for your client’s case.
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