Attorney's Quide to Expert Wtnesses

Timng is Inportant in Selecting An Expert Wtness

A prom nent southeastern Mchigan law firm specializing in certain types
of litigation recently asked ne if | was able to serve as an expert regarding
measur enent of danmges in an enpl oyee di scharge case. As the |awer, who was
handling the matter for the partner in charge, explained during his initia
phone call, the mater had proceeded through di scovery and medi ati on was
iminent. Follow ng the normal course of tinmng after nediation, trial was just
around the corner. The associate, with whom| was working primarily, because
the partner was tied up in several other matters at the tine, presented me with
a series of conclusions and asked whether | would have any trouble testifying as
to these conclusions should the matter actually conme to trial. The nediation
summary had been prepared.

As | read through the pleadings and di scovery testinmony and reviewed the
conpany's records regardi ng the enpl oyee's conpl ai nt of age discrimnation, |
rai sed a nunber of questions that occurred to nme and asked counsel why they had
not been addressed during deposition. Unfortunately, it turned out that these
questions had not occurred to counsel. Then, in support of the research
necessary to deternmine whether | could testify as requested | prepared a series
of schedules regarding the plaintiff's potential damages should the question of
liability be decided in his favor. Plaintiff's conplaint had sone astronom ca
nunbers for which there was no basis. Notw thstanding the |ack of support for
plaintiff's contentions, the schedules that | prepared even on the npst
conservative assunptions produced sone astonishingly big nunbers. Now the
matter had gotten to partner |evel and serious attention was being devoted.
Client and counsel were quite anxious that ny schedul es not beconme known during
the progression of the case. O course, they were protected work product, but
the concern was nonet hel ess well founded for the fact remained that if | was
abl e to make such conputations plaintiff mght have an expert who could do so as
wel | .

| nportance of
Timng for Lawyers

Qbvi ously, the choice of an expert is one to be addressed very carefully.
Not wi t hst andi ng whi ch expert counsel chooses, the | esson fromthe above scenario
was that timng was very poorly done. Had counsel engaged nme or another expert
earlier in the case before depositions were taken or plaintiff and his wtness,
they may very well have asked questions that could have had a material effect on
the outcome of the case. Now that discovery was conplete those questions could
not be asked until the trial. The best defense is, of course, to prevent cases
fromgoing to trial when you are the defendant. Also, had the counsel the
benefit of ny conputations before the matter got as far as nediation, they may
have taken an entirely different strategic approach fromsinply attenpting to
stonewal | the case and cone to me with conclusions. Al in all, the situation
proved to be sonewhat difficult and the outcome was a settlement far in excess
of what mi ght have ot herw se been obtained had the case been nanaged nore
skillfully. At least, | was able to show themreal exposure could have existed
at trial.

Tim ng of Expert's Work

In nmy experience, an expert, such as myself in the field of accounting, or
in any other field of professional technology, will seldomcost nmore if he is
engaged early on in a proceeding as conpared with waiting until just before
trial is ready to conmence



Usually | have to do the same ampunt of work to prepare for testinony when
I am engaged early on as conpared when I am engaged late in the case.

Sonetinmes, if | amengaged too late ny tine will be significantly nore because
of the need to find defenses and strategies that are "catch-up" in nature rather
than being well planned in advance and addressed to the needs of the case. In

ot her words, it sonetines costs nore to repair danage than it does to prevent it
t hrough anticipation and careful honework.

The use of an expert to assist counsel in fornmulating questions for
depositions, itenms and facts to be obtained during discovery, docunents to be
searched for, and interrogatory gui dance often proves to enhance substantially
counsel's effectiveness in carrying out a good litigation strategy. Considering
these areas in which an expert may be able to make a positive contribution
shoul d give you ideas as to how they nay apply to cases you are presently
wor ki ng on.

Experts need not be advocates to suggest to counsel ways in which their
case strategy may be inproved. Oten, the expert has an insight into the case
or the technol ogy upon which the matter rests that is different from counsel's
experience. Usually, the expert's background and experience is far different
fromthat of the client.

One exception in this regard applies when | amcalled to testify on
matters relating to professional nmalpractice. In this type of case, the expert
is very often a peer of counsel's client and their backgrounds and vi ewpoi nts
may often be very simlar. However, this exception need not invalidate the
general rule that an expert, if he is skilled in his profession and experienced
in court work, can bring an entirely new dinension to litigation that neither
counsel nor the client can anticipate. |In fact, that is often why experts are
needed.

Further, sessions in which counsel, the expert and the client play "what
if" are often very valuable in exploring avenues which may be anticipated or
dealt with well before case strategy and a trial script are ready to be
cormmitted. Every litigator has his own style for case management and such tria
techni ques as docunent retention and recovery, evidence organization, tria
manners and the |like, but these should have no inpact on questions of strategy,
matters of fact and very inportantly, the expert's opinion and what he is
willing and prepared to testify to at trial

Ot her Possi bl e Qutcones

In one matter in which I was involved regarding a claimof |ost profits,
plaintiff had prepared an el aborate presentation of forecasts purporting to show
what he woul d have earned had the busi ness gone forward upon which the | ost
profits clai mwas based. Because | was engaged early in the devel opnent of the
case, | had an opportunity to carefully study plaintiff's expert presentations
and plaintiff's counsel pleadings.

Fortunately for ny client, plaintiff's assunpti ons had several serious
flaws and the presentation made by their experts was based on an approach which
was entirely unproven and heretical. As luck would have it, plaintiff's counse
wanted very nmuch to depose ne as defendant's expert early on in the proceedings.
My testinmony denolished their case as it stood at that tine and they were forced
to redo their entire assunptions and presentations.

A lenient court allowed this and when they cane to trial they were really
unprepared and on very weak ground. As a consequence of their being forced to



redevel op their case before trial they did not handle the case very well and the
result was an extrenely favorable result for our client. Needless to say,
counsel did an excellent job in taking full advantage of the situation

Can Every Expert Do This?

Not at all! But, the likelihood is that your expert will be able to attack
the other side's case nuch nore effectively if he has the opportunity to do so
early on in the gane than if the case is fully devel oped before he has a chance
to get at it. You don't always count on denolishing the other side's case just
before they go to trial, but if you are well prepared and have plenty of time to
devel op your strategy it is nuch nore |ikely.

In another matter, in which a very careful and enlightened counsel was
def endi ng a professional nmal practice case, we found that the other side had in
fact "set up" the case fromthe very beginning and actions taken by the opponent
had been calculated to put the defendant of the malpractice claiminto a
position where nal practice could be clained. How did we discover this? W got
into areas well aside fromthe ostensible initial reason for having an expert.
But, because we had tinme to develop this thene we were able to ask the right
guestions, seek the right docunents and | ong before trial comenced to nmount a
series of proofs which were inescapable.

Consi derations In
Choosi ng An Expert

Choosi ng an expert is not an easy task. There are several things which
counsel should | ook for
* First, counsel should | ook for an expert that has experience in his field. |
don't nmean just a little bit of experience, | nmean a | ot of experience. All too
often persons are called to expertize on matters upon which they have periphera
know edge, but unless they have practiced at sone length in the area in which
their testinmony is gong to be required, they nay overl ook itenms which will
become inmportant | ater on.
* Second, counsel should be careful to select an expert that is "court-w se".
This means that your expert should have had trial experience and nany cases
under his belt before you place your case in his hands. How does an expert
obtain this type of experience? The only way to get it is to be expertizing for
a considerable I ength of tine.

That does not necessarily nean that the expert who has been hol ding hinsel f out
for twenty years is a better expert than one who's been at it for ten years.
VWhat it neans is counsel should |ook for the expert that has had the nost
significant and rel evant experience during the period of tinme he has been
expertizing. A hundred cases within a ten-year period is worth nore than a
hundred cases over twenty years.

The expert should be aware of when to answer the question and when to expand his
answer. Most trial judges will allow experts to roamfreely in a conplete
exposition of their subject. There are tines, however, when a sinple, direct and
[imted answer is best. You want to be assured that your expert knows when the
"answer the only question” and when to answer "the real question."” Case and
trial experience should give sonme clue as to the expert's understandi ng of these
concepts, but you can only find out for sure by questioning himintensively
yoursel f.

* Third, counsel should | ook for an expert that is interested in the broader
aspects of trial law. Not to say that the expert is going to try the case or
shoul d even be considered to do so. But, counsel should be |ooking for an
expert that is inmaginative, has experience in devel oping strategies, has an
inquiring mnd and a willingness to use it and gets enjoynent and exhil aration



out of the process in which he is being utilized. An expert that is bored,
dull, or not interested in what he is doing will produce a bad result in court.
If your case should get to a jury (which many of mine don't because we are able
to deal with themwell before that time conmes) your expert should be able to
carry hinmself well and neke a positive presentation

* Fourth, before you get too far into strategy, planning, and the nmechanics of
the case itself you should (along with sone of your partners or associates if
that is possible) test your expert to see how well he withstands close scrutiny
and i ntensive questioning. You shoul d be | ooking for an expert that does not
wi t her under intensive fire. To a great extent, this comes from experience, but
it also comes from having the type of personality and demeanor that enables the
expert to carry himself with confidence, assurance and authority. Juries, and
your client, will listen and believe an expert who conveys his nessage
effectively. In addition to testing the expert yourself, reference checking
shoul d be enployed to find out how the expert actually perforns in a courtroom
situation. Many people, however good they nay be technically, cone unglued in a
courtroom setting. This is the last thing you want to happen after having
invested a |lot of your time and your client's noney in devel opi ng your expert's
know edge of the case. Al too unfortunately, humans make judgenents about

ot her humans based upon initial appearances, inpressions and persona

prejudi ces. Therefore, a college professor who comes across as a tweedy,

ranmbl ing and i noffensive soul will be less likely to inpress a jury than a

mat hematically precise well suited conservative individual

Sonetines, certain types of forensic specialists can appear in the uniform of
their trade. | know one trial |awer who has dressed his nedical experts in
white hospital coats, for exanple, as if the person giving testinony cane
directly from maki ng rounds. Law enforcenent people sonetines can dress in
their uniform although it is singularly inappropriate for a retired | aw
enforcenent person to wear a uniformwhich he is no |longer entitled to wear
Engi neers, accountants, actuaries and the |ike should be dressed in precise,

conservative business suits. | always wear either a solid blue gabardine suit
that is trimy tailored or a light gray pin stripe, simlarly tailored, along
with a maroon spotted necktie. | have noticed that little things even to the
extent of a person wearing a striped shirt can give a jury the wong inpression
Once, | observed a case being I ost by an attorney who wore a shirt with a collar

of a different color. The jury upon later interview felt they did not trust
counsel on the other side, even though they could not identify why. MW
observation was he came across as a dandy. That is the last thing you want your
expert to have happen to him

Ot her Qualifications
* Fifth, pick your expert from anmong those who have know edge of the |aw.
Again, it is not suggested that the expert be in a position to "try your case"
but if he has a thorough understanding of trial procedure, cut-off dates, the
meani ng of nediation, the inportance of notions and the like, he will be much
nore effective in serving you as trial counsel. The inmportance of agreeing to
and neeting deadlines cannot be overenphasized. 1In checking references you wll
want to ask how timely are the expert's efforts on devel opi ng questions for
counsel and the like. |Is the expert always early for neetings and does he make
it to court on time?

Bewar e of the expert who wants to cone to court, recite his little specialty and
| eave without regard for the panoply of the entire proceeding. Look out for the
expert who takes only a very narrow view of the experience, duties and
responsibilities. Skilled opposing counsel often can nake a nockery of the
expert's testinmony if the expert is not acquainted with the entire case
situation and prepared to handle anything that comes. Nonethel ess, the broad



gauged and experienced expert needs to know when to trip up his cross-exani ning
questi oner and when to buy time to think over or delay answering.
I nterest | nportant
* Sixth, your expert should be interested in the entire matter. Be aware of an
expert who maintains only a narrow interest in his particular chosen technol ogy.
An expert who studies all the pleadings, reads and understands the notions,
participates in sone strategy sessions and, above all else, is willing to sit
through the entire trial if necessary will be far nore effective. Very often
subtleties in opposing counsel's presentations, the judge's rulings, the jury's
reactions and the like nmake a great deal of difference in the outcone of a case.
If your expert has a handle on these and discusses them understandably wi th you
so there is nutual utilization of all the actions going on, he will be far nore
effective than one who is not.
Under st andi ng of Case Law

It is also inportant that the expert have an understandi ng of case | aw

relative to matters within his undertaking.

For exanple, | was recently involved in a condemati on proceedi ng where
costs were awarded to the plaintiff and, upon notion of opposing counsel, a
heari ng concerning experts' fees was conducted by the trial judge. | could see

that the judge was headed in a certain direction. Unknown to counsel for either
side, there had been a case recently in the involved state where tinme expended
by an expert in coaching counsel (that is educating or training counsel) was not
awar dabl e. The judge expressed a |ine of questioning which required quick
thinking on ny part to mnimze the inpact of this precedent. Had | not been
aware of this prior law. | might very well have been trapped into answers that
wer e i nappropriate.
Prior Contrary Testinony

Anot her factor counsel should evaluate in selecting an expert is whether
there has been prior contrary testinony by the expert sonewhere in his career.
Not hi ng can be nore harnful to your expert's position than if counsel for the
other side is able to obtain information on previous testinony by the sane
expert that is inconsistent with the position being taken on the nmatter at hand.
Generally, it is safe to inquire of your expert whether there has been any
i nconsi stent testinmony in his experience and what the circunstances were.

Concl usi on

It is a safe generalization that the tinmng of the use of experts is
greatly enhanced by bringing your specialist in at the earliest possible tine
during the devel opment of a case. Selection of an expert should be a thoughtfu
and carefully undertaken process which includes a thorough exam nation of the
expert's experience, credentials and references.
[Editor's Note: Peter H Burgher, CPA, is a retired nmanagi ng partner at Arthur
Young & Conpany, and has appeared as an expert w tness on accounting matters,
audit failures, cost determination, insurance clainms, securities fraud, enployee
and | abor clainms, lost profits, damage neasurenent, specialized businesses,
prof essional firmvaluation, national prom nence in professional firmdisputes.]
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