EXPERT EXCHANGE

How an Education Expert Can Assist with Child Custody Solutions

by Edward F. Dragan

Consider the following hypothetical situations:

s “My ex-wife wants to move out of the state and I'm concerned about the
school my child is to attend. I don’t think it’s as good as the one he’s in

now. How do I find out?”

= “My child is gifted and my ex-husband wants to send her to a private
school. How do I know if that’s the right thing to do?”

s “My daughter has Down syndrome and my ex-wife wants to place her in
an inclusive education program. How do I find out if that’s going to meet

my daughter’s needs?”

If you represent parents in child
custody cases, the child’s education is
likely to arise in custody decisions. Is-
sues such as what school a child
should attend and the quality of educa-
tion offered in different school systems
can profoundly impact a child’s future
and the quality of life for the child and
parents.

Education issues in the custody
arena arise when the custodial parent
seeks to change residence or change
the school or program in which a child
is enrolled. Because the “where and
how” of a child’s education affects the
child’s quality of life, it plays a critical
role in a child custody “best interests”
assessment.

An education expert is an invalu-
able resource to help parents make
education-related decisions at a time
when emotions can overtake a
parent’s well-intentioned desire to pro-
vide a better quality family life. As an
education expert, | have made many
impartial recommendations concerning
educational programs and placements
for children. This has helped parents,
other caregivers, and the court make
informed decisions that benefit the
child’s future.

How an Education
Expert Can Help

Legal battles often defuse and more
easily resolve when a trained educa-
tion expert offers an objective analysis
of the situation. Quicker resolution

benefits the child and the parents.

An education expert is an impor-
tant resource for a lawyer during the
dispute resolution process in custody
cases. By accessing professional re-
sources and expertise, the expert can
help lawyers narrow the gap between
where their clients are and where they
want and need to be. Through training
and relevant experience these impar-
tial individuals see and understand
complex data and understand and
evaluate situations that emotionally-in-
volved parents cannot navigate objec-
tively. Impartiality is crucial to a “best
interests” analysis.

An education expert is not an ad-
vocate for one side or the other. The
expert is an active and objective par-
ticipant who has training and the ability
to authoritatively and effectively push
forth solutions to complex, emotional,
and life- altering issues.

After conducting a complete and
careful review of the education issues
in the case, the expert writes a de-
tailed report with findings and recom-
mendations and provides testimony to
assist the trier of fact.

A Typical Case

Consider a case involving Kathleen,
the custodial parent of a seven-year-
old second-grader named Lisa. What
does Kathleen do when she wishes to
move out of state and James, her ex-
husband, resists? Case law places the
burden on the custodial parent to show

that any move would “significantly
improve the quality of life” for the
child.!

Courts throughout the country have
not developed a uniform approach to
addressing issues involved in relocation
requests. Some courts recognize a pre-
sumption against removal as a point of
departure; others use a presumption in
favor of removal; still others presume
nothing and rely on a best-interests
analysis.?

Some courts incorporate a varia-
tion on a best interests analysis and re-
quire proof that the child will not suffer
from the move.> The New Jersey Su-
preme Court holds that the burden is on
the custodial parent who seeks to relo-
cate to prove: (1) a good faith motive
and (2) that the move will not be inimi-
cal to the interests of the child.* The
noncustodial parent must show that re-
sistance to the proposed move is based
upon a concern for the child and his or
her relationship to the child.

In Kathleen and James’s case, the
noncustodial parent, James, must look
at all relevant issues surrounding a pro-
posed move. This includes his
daughter’s education. This becomes
the role of the education expert. Look-
ing at and analyzing the overall
strengths and weaknesses of school
systems and schools can be useful in
these cases. However, the education
expert with experience reviewing stu-
dent records, reviewing education pro-
grams, and making education place-
ment decisions will conduct an in-depth
and careful review of a child’s aca-
demic history and potential.

The expert seeks to understand in-
dividual children and their needs and
desires, how the current school meets
those needs and desires, and whether
the proposed school is reasonably likely
to do the same. This process entails
gathering data and background infor-
mation about the school system and
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community and applying that data
within an analytical structure that in-
cludes a thorough review and analysis
of the child’s needs and desires.

Identifying the child’s
educational needs
The education expert’s careful review
of Lisa’s record revealed specific data
about her educational needs. The
student data and school data was
integrated into a “picture” of Lisa,
including her educational needs and the
school programs and services that
currently respond to those needs. That
data was confirmed through a tele-
phone interview with her teacher and
the school principal. Lisa was receiv-
ing all related services outlined in her
Individualized Education Program
(IEP), such as speech/language
therapy, physical therapy, and occupa-
tional therapy. A review of her record
found she was succeeding in the
placement and the school system
appropriately implemented the IEP.
An interview with Lisa’s teacher
revealed Lisa has a well-established
circle of friends, both within her spe-
cial education classroom and within the
school. The principal shared that his
school has established a very success-
ful “Circle of Friends” program, inte-
grates Lisa in many regular class-
rooms, and provides afterschool care
where a teacher assistant reinforces
many of Lisa’s academic and social
skills.

Evaluating proposed school’s
ability to meet child’s education
needs

An interview with the principal at the
proposed school was conducted to
generate a descriptive picture of Lisa
and answer questions about how the
school system and the school would
meet Lisa’s individualized educational
needs.

The interview process revealed
that Lisa would be placed in the
school’s special education classroom
with students who were similar to
those in her current placement. Asked

| Assessing Gifts and Talents

A school-age student may have special gifts and talents that must be ad-
dressed during the evaluation process. Questions an expert will explore are:

= Does a school system or school offer specialized programs and
services and are they easily obtained?

= Does the school offer a “pull-out” enrichment program?

= Are enrichment programs infused into the regular classroom?

= Will the proposed new school offer a similar program and what are
the resources to provide such programs?

about the level of services available in
the school for Lisa, the principal said
the school, by law, would have to pro-
vide the services as outlined in the IEP.

Further probing revealed the
school did not currently employ a
speech/language therapist. According
to the principal, the students in the spe-
cial education class were all verbal and
did not need such services.

Additional interviewing revealed
that this was the only special education
class in the school system and all the
other students with disabilities attend
either private or other state schools for
the handicapped. The school does not
employ an occupational therapist or
physical therapist. Further, the school
does not integrate any of the students
from the special education class into
the regular school program except for
lunch and some assemblies.

Analyzing school data and
background information

In addition to data gleaned from
interviews, the education expert
thoroughly reviewed both school
systems’ statistics. This included data
pertaining to student enrollment;
teacher-student ratio; standardized test
scores; numbers of students graduat-
ing; the amount of money spent on
each student and other factors relating
to education quality.

Information about schools is
readily available from state, county,
and local education authorities and
several services collect data for com-
parison. While this standardized infor-

mation is useful, when the custody
case involves a highly individualized
program or placement, each child and
each individual school should be sepa-
rately reviewed and analyzed.

Making an assessment

and recommendation

When educational opportunities at a
proposed school are not comparable to
those a child currently receives, the
educational component of the best
interests test may fail and it may not
be in the child’s best interest to move.
However, the analysis should not end
there. The critical question then
becomes what path to take that will
not harm the child?

Important factors to consider are
the quality and opportunities that dif-
ferent school systems and individual
schools within those systems offer.
= Will Lisa, who has a disability,

have the same opportunities to
benefit from her education in the
school system where her mother
is proposing to live as she has in
the district where she currently
lives?

= Will the move and transfer to a
new school system significantly
improve Lisa’s quality of life?

= Does the proposed new school
system offer more opportunities
for Lisa to benefit from her
education?

» [s it likely that she will suffer
educationally if she is moved
from the current school system?
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After analyzing Lisa’s records and
interviewing her current teachers and
the principal at the proposed school
placement, the expert determined that
a transfer would leave her without
speech and language services she
needs and give her fewer appropriate
special education program choices.
The proposed district had only one
special education class and all the
other students had to get these ser-
vices outside of the district. Therefore,
the expert determined the proposed
move would not significantly improve
Lisa’s quality of life and would very
likely detract from it.

Tips for Working with

Education Experts

In child custody matters it is critical
that lawyers recognize early on the
value of the consultant-expert. Early
engagement helps the expert under-
take a comprehensive and detailed
review and develop the requisite
contacts and relationships that are
critical to the overall conclusion and
recommendation. An education expert
can have the greatest impact when the
issues are new before emotions run
too high, significant time has passed, or
large sums of money are spent.

In many cases, the expert’s effec-
tiveness will determine the outcome of
the dispute. A lawyer should look for
an education expert with a broad back-
ground that includes teaching, supervi-
sion, management, curriculum develop-
ment, and program monitoring. An ex-
pert with a majority of career activities
in one or two areas may not be as
credible as one with a broader
background.

Conclusion

An education expert is vital in child
custody cases in which one parent
wants to change the child’s residence,
school or educational program, and
especially if the child may be moved to
another state. The expert’s specialized
training and objectivity help the trier of
fact decide more quickly whether such
a move is in the child’s best interests,
defusing what might otherwise be a

protracted emotional struggle between
the parents over this key “quality of
life” issue.

By looking at statistics on each
school’s educational quality, the re-
sources available to the child in each
program—particularly if the child has
special needs—reviewing the child’s
academic performance and potential,
and interviewing school staff, the ex-
pert makes an informed and credible
recommendation about whether the
new educational program will be better
or worse for the child.

Dr. Edward F. Dragan is the founder
and principal consultant for Education
Management Consulting, LLC,
Lambertville, NJ. He has a doctorate
from Rutgers University in educational
administration and supervision, a
master’s degree in special education

from The College of New Jersey, and
a masters degree in education law
from Franklin Pierce Law Center. Dr.
Dragan provides consultation to
attorneys who are working on all
issues of child law. He can be con-
tacted at 609/397-8989 or by visiting
the firm’s web site at
www.edmgt.com.
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New in Print

Opening Doors for LGBTQ Youth in Foster Care:

A Guide for Lawyers and Judges

by Mimi Laver and Andrea Khoury

You read the CLP series. Now the series is compiled into

one user-friendly book, with lots of extras. This book aims

AN | to increase awareness of lesbian, gay, bisexual, transgender
| and questioning (LGBTQ) youth in foster care and the

issues they face. It provides tools for lawyers and judges to

aid their advocacy and decision making on behalf of

LGBTQ youth. Special attention is given to helping lawyers and judges

understand the unique needs and risk factors of LGBTQ youth, forming

positive attitudes and beliefs about LGBTQ youth, developing strong attor-

ney-client relationships, and using effective advocacy strategies.

$9.95. To order, call the ABA Service Center, 800/285-2221

Adoption in the United States: A Reference for
Families, Professionals, and Students

by Martha J. Henry & Daniel Pollack

This new guide offers a thorough overview of adoption
options in the United States and special issues for each. A
good portion is devoted to public foster care adoptions, in
addition to domestic infant adoption, and international adop-
tion. Whether you need a primer on the adoption process,
adoption laws and procedures, adoption costs, or what happens once an
adoption is finalized, you’ll find it here. A full chapter explores medical,
developmental, and mental health concerns among adopted children and
strategies for addressing them. Key legal issues that are covered include
confidentiality, interstate placements, parental consent, and infant safe haven
laws. $39.95. Order from Lyceum Books, www.lyceumbooks.com
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